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A COMMUNICATION On page 13 of this issue 
from Senator Samuel P. Sparks will be found 
of interest, especially to the members of the 
Missouri bar. It contains a statement as to 
the changes made, in the law pertaining to 
married women, by the last legislature of that 
State. As the changes are radical, the old 
common law environments of women being 
substantially removed, a study of them will 
prove of value, even to the practitioner in 
other States. Senator Sparks was the chair- 
man of the Senate Judiciary Committee, and, 
therefore, is well qualified to speak on the 
subject. In a later issue he will present the 
changes made in the practice act. As the 
revision will not appear until November next 
these communications will doubtless find 
many appreciative readers. 





Every lawyer should read the admirable 
address of Chauncey M. Depew delivered at 
the anniversary exercises of the Yale law 
school. Init, he pays an eloquent tribute to 
the profession which may be expected, under 
all circumstances, to be able to speak for it- 
self. But few of its members can speak as 
does Mr. Depew, and this address will be 
regarded as one of the most notable of his 
many public orations. In vigorous and 
glowing language he portrays the lawyer as 
the advance agent of civilization, the pro- 
claimer of public human rights and the de- 
fender against the tyranny and encroach- 
ment of rulers. ‘‘The discovery of the 
Pandects of Justinian in the sack of Amalfi 
saved the world from relapsing into barbar- 
ism.’’ ‘‘All other nations have fallen under 
the codes of the i.vader, but William the 
Norman left untouched those sources of 
justice and freedom which were found in 
Saxon jurisprudence.’’ ‘‘The haughty barons 
who could not write their names brought King 
John to the field of Runnymede. At the 
point of their good swords they forced from 
him Magna Charta, and with their hilts they 
stamped upon it their arms, but the pen of 
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the lawyer framed it.’’ ‘‘The lawyers com- 
pelled Elizabeth, proudest of queens, to sur- 
render the monopolies which were ruining the 
kingdom.’’ ‘‘Coke checked even the arbitrary 
Charles I.,’’ ‘‘and Cromwell charged at 
Marston Moor for principles learned as a 
student of law.’’ The fathers of the Ameri- 
can bar ‘‘brought on the revolution and made 
ita lawyers’ war. The judges and statesmen 
of England were amazed at the learning and 
power with which they presented the colonial 
protest,’’ and Chatham and Burke found in 
their work ‘‘new inspiration for their elo- 
quence and fresh and immortal defenses of 
liberty.’ ‘The constitution of the United 
States is the only charter of government 
which has withstood the shocks and been equal 
to the progress of the wonderful century 
which closed with its centenary. It was ex- 
clusively the work of the lawyers of the con- 
vention.’’ ‘This is the only country in the 
world where courts pass upon and annul the 
acts of the executive and the legislative 
branches of the government,’’ and that this 
system, for which the founders of the repub- 
lic had no precedent, attests the wisdom of 
committing so much to the lawyer, is shown 
in that it enters ‘‘upon its second century 
with unequalled lustre, dignity and power, 
under the statutes almost unchanged which 
created it.’’ All of which, whether or not 
absolutely true, was delightfully expressed 
and will find no dissenting voice, at least, 
among the members of the profession. 


WE especially commend what was said by 
bim as to the growing demand for the assim- 
ilation of the procedure of the law all round 
the globe. There should, at least, be no 
conflict of laws between the several States of 
the Union, and we have frequently taken 
occasion to remark that the present condition 
of the divorce statutes are a disgrace to our 
jurisprudence and a menace to the family. 
As was said by Mr. Depew, ‘‘it is con- 
trary to the spirit of our federal com- 
pact, as it is understood to-day, thathusband 
and wife may be indissolubly tied together in 
one commonwealth and free to marry again 
in another, their children be legitimate in one 
jurisdiction and _ illegitimate across the 
boundary line. While the different methods 
of creating and dissolving, of controlling an:! 
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taxing corporation3, joint stock companies 
and trusts, whose business is spread over 
many States, and the same in all, lead to 
confusion, litigation and injustice.’’ 


Pernaps the most interesting part of his 
address was that wherein he depicted for the 
special consideration of the assembled law 
students the conditicn of success,as a lawyer, 
whose special function is ‘‘to actively partici- 
pate in the affairs of his community’’ and 
‘*the foundation of whose success is trust and 
confidence.’’ ‘‘Attorneys who add fuel to the 
feuds of the neighborhood, seek technical 
flaws in titles and hunt for skeletons in the 
closets of the living that pride and affection 
may be compelled to pay to avcid exposure 
are public nuisances and disgrace the profes- 
sion.’’ And he said nothing more true or to the 
point than ‘‘that the profession is crowded, 
need discourage no one who deserves success. 
Part of them have neglected their opportuni- 
ties and many have mistaken their calling. 
The gifts of men are infinite in character and 
degree, but the rarest is the faculty for honest 
hard work.”’ 








NOTES OF RECENT DECISIONS. 


Tuat inability to make service of provess, 
caused by defendants conspiring to evade 
service, does not justify a court in treating 
the statute of limitations as suspended, was 
decided by the Supreme Court of the United 
States in Amy v. City of Watertown, 
a case following one of the same 
name noticed by us in 28 Cent. L. J. 514, 
wherein it was held that there was no officer 
of the city of Watertown in existence upon 
whom process could legally be served. In 
the case now before us the court says: 

It will be observed that the plaintiffs do not pretend 
that they commenced the action within the legal period 
of six years after the several causes of action accrued; 
and their excuse for not doing so is that it would have 
been of no use, on account of the alleged conspiracy of 
the officials and residents of Watertown to prevent a 
service of process, by the resignation of the mayor, and 
by the secret meeting of the common council before 
qualifying and organizing, and by their immediately 
resigning their offices after the transaction of some 
necessary business. The question is whether such 
proceedings on the part of the city officials furnish an 
excuse for not commencing the action within the time 
limited by law? The statute itself specifies several 





exceptions to its operation—as (1) when the defendant 
is out of the State; (2) when heis an alien subject, or a 
citizen of a country at war with the United States; (3) 
when the person entitled to bring the action is insane, 
or under age, or imprisoned on a criminal charge; (4) 
when the commencement of an action has been stayed 
by injunction or statutory prohibition; (5) where the 
action is for relief on the ground of fraud, the statute 
does not begin to run until the discovery by the party 
aggreived of the facts constituting the fraud. The 
question, therefore, is whether the courts can create 
another exception, not made by the statute, where the 
party designedly eludes the service of process? Have 
the courts the power thus to add to the exceptions 
created by the statute? That is the precise question in 
this case. Itis said by Mr. Justice Strong,in Braun 
v. Saurwein, 10 Wall. 218, 223: “It seems, therefore, 
to be established that the running of a statute of limit- 
ation may be suspended by causes not mentioned in 
the statute itself.” The observation is undoubtedly 
correct; but the cases in which it applies are very 
limited in character, and are to be admitted with great 
caution; otherwise the court would make the law in- 
stead of administering it. The general rule is that the 
language of the act must prevail, and no reasons based 
on apparent inconvenience or hardship can justiy a 
departure from it. The courts of equity, however, 
from an early day, held that where one person has 
been injured by the fraud of another, and the facts 
constituting such fraud do not come to the knowledge 
of the person injured until some time afterwards, the 
statute will not commence to run unti! the discovery 
of those facts, or until by reasonable diligence they 
might have been discovered. Booth v. Warrington, 4 
Brown, Parl. Cas. (ed. Toml.) 163; South Sea Co. v. 
Wymondsell, 38 P. Wms. 143; Hoveden v. Lord Annes- 
ley, 2 Schoales & L. 607, 631, etc.; Blennerhassett v. 
Day, 2 Ball & B. 104, 129; Mitf. Eq. Pl. (ed. Jeremy). 
269; Blansh. Lim. 81; Wood, Lim. § 58, p. 114; Zd. § 
274, p. 586; Ang. Lim. (2d ed.) ch. 18, p. 188. A dic- 
tum of Lord Mansfieldin Bree v. Holbech,2 Doug. 
654, 656, that ‘‘there may be cases which fraud will 
take out of the statute of limitations,” raised the ques- 
tion whether undiscovered fraud might not be set up 
by way of replication to a plea of the statute in actions 
at law. Wilk. Lim. 115. But this suggestion never 
obtained the force of law in the English courts. Brown 
v. Howard,2 Brod. & B.73; Coke Co. v. Gas-light 
Co., 10 Exch. 39, 42, 45; Hunter v. Gibbons, 1 Hurl. & 
N. 459, 464. Vice Chancellor Wigram granted relief in 
equity in the case of Blair v. Bromley, 5 Hare, 542, on 
the express ground that the acts of fraud were not 
discovered till within six years of bringing the suit, 
and that the remedy at law was gone; and his decree 
was affirmed by Lord Cottenham, (2 Phil. Ch. 354.) In 
this country, however, in many of the States, especially 
in those States which never had a separate system of 
equity, the statute has been held not to run, in cases 
of fraud, until the discovery of the facts constituting 
the fraud; while in other States, in the absence of a 
statutory provision on the subject, the English doctrine 
has been adhered to. See Ang. Lim. ch. 18, and 
Wood, Lim. § 58. In most of the States, however, 
statutes have finally been passed, suspending the stat- 
ute in case of fraud until the facts have been discov- 
ered or might have been discovered by reasonable 
diligence. See the various statutes referred to in 
Wood, Lim. ch. 22. From this brief review it appears 
that concealment of fraud has by many courts been 
considered good ground for suspending the statute of 
limitations, even in actions at law. But this is a very 
different thing from attempting to avoid service of 
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process, and cannot be cited as aiding in any way the 
adoption of such arule in the latter case. Conceal- 
ment of fraud prevents a party from knowing that he 
has been injured and has a causeof action. He cannot 
take any steps to obtain redress. But when a party 
knows that he has cause of action, it is his own fault if 
he does not avail himself of those means which the 
law provides for prosecuting his claim, or instituting 
such proceedings as the law regards sufficient to pre- 
serve it. There is one class of cases which is excluded 
from the operation of the statute by act of law itself, 
by which the case in which Mr. Justice Strong made 
the remark referred to is one. This class embraces 
those cases in which no action can be brought at all, 
either for want of parties capable of suing, or because 
the law prohibits the bringing of an action. In such 
cases the general law operates as a qualification, or 
tacit condition, of the particular statute. Thus, if a 
man dies after commencing an action, and it abates by 
his death, and the limitation of time for bringing an- 
other action expires before the appointment of an 
executor or administrator, the courts have held that 
as there is no person to bring suit, the statute is sus- 
pended for a reasonable period, in order to give an 
opportunity to those interested to have the proper 
representative appointed. Blansh. Lim. 104-112; 
Wood, Lim. p. 11, note 4. So where a citizen of one 
country has a cause of action against a person who re- 
sides in another country at war with his own, the law 
of nations forbids any intercourse between them, and 
suspends all suits and actions by the one against the 
other; and therefore the time during which the right 
to sue is thus suspended is not reckoned as any part 
of the time given by the statute of limitations for 
bringing an action. Hangor v. Abbott, 6 Wall. 532; 
The Protector, 9 Wall. 687; Wood, Lim.9,10. Besides 
this general exception created by act of law, it is diffi- 
cult to find any other ground or cause for suspending 
the operation of the statute not specified in the act it- 
self. 


As to what constitutes ground for action 
for malicious attachment, the Supreme Court 
of Nebraska, in Jones v. Fruin, says: 


Here, so far as appears, was a groundless attach- 
ment, one of the grounds therefor being that the debt 
was fraudulently contracted. This is a charge which 
is not to be made upon slight grounds, nor unless the 
party making it is prepared to sustain it. An unsup- 
ported charge of this kind might ruin the reputation 
of a person of the utmost integrity, and require years 
to overcome the evil effects thereof. The attachment 
law is to be used as a shield for the protection of 
creditors, and not as a sword for the sole purpose of 
destroying the debtor. The question of malice, or the 
want thereof, is largely one of fact, to be determined 
from the evidence. The question of want of probable 
cause and malice are very fully considered by the Su- 
preme Court of Wisconsin, in Collins v. Shannon,30 N. 
W. Rep. 752. Itis said: ‘*Where there is clear proof of 
want of probable cause for the institution of a prose- 
cution in a criminal action, or for the issuing of a writ 
of attachment in a civil action, such want of probable 
cause may be prima facie evidence of malice. Still, in 
such case, the presumption of malice may be rebutted 
by the evidence, and when the proof of want of proba- 
ble cause is of a doubtful character, so that the ques- 
tion must be left to the jury, it seems to us there is no 
error in instructing the jury, if they find that the de- 
tendant honestly and in good faith believed that the 





defendant was guilty of the offense charged, or that, in 
an action for wrongfully issuing an attachment, he 
honestly and in good faith believed that the plaintiff 
was about fraudulently to dispose of his property, so 
as to defraud his creditors, they should find for the 
defendant; because, if they so find, it will clearly bea 
finding that the act was not done maliciously, and so 
the plaintiff should fail in his action. Dietz v. Lang- 
fitt, 63 Pa. St., 284-240; Flickinger v. Wagner, 46 Md., 
581-603: Cooley, Torts, 185: Vanderbilt v. Mathis, 5 
Duer, 304. In the last case cited the court say: 
‘‘Malice must be proved. There is no theoretical 
malice which can satisfy this rule, and which can co- 
exist with the established fact that the prosecution 
was instituted in an honest belief of the plaintiff’s 
guilt, and with no other motive than to bring the 
offender to justice. The question of malice may be a 
turning point of the controversy in an action of this 
nature. The want of probable cause may be shown, 
and yet, upon the whole evidence in any given case, it 
may bea fair question forthe determination of the 
jury whether the defendant was actuated by malice, 


Tue good faith required of trustees or di- 
rectors of a corporation towards its stock- 
holders is well illustrated in the case of 
Pittsburg Mining Co. v. Spooner, de- 
cided by the Supreme Court of Wis- 
consin. There defendants, having obtained 
the right to purchase a certain mining option 
for $20,000, proceeded to form a corporation 
to make such purchase, representing to the 
persons who subscribed for stock that the 
option would cost $90,000; and that, having 
first induced third persons to subscribe for 
the stock upon such representations, and to 
pay to the corporation the sum of $100,000 
for their stock, the corporation then, through 
defendants, its officers, purchased the option 
nominally for $90,000, paying the $20,000 
which it actually cost them with the money 
received by the corporation from the sale of 
stock, and converting the remaining $70,000 
to their own use. The action was brought in 
the name of the corporation, to recover the 
$70,000. Held, that the complaint stated a 
good cause of action—a case of trustees and 
agents of a corporation selling property to it 
on the one hand, and buying for it on the 
other, and making a profit for themselves by 
the transaction, and that it is immaterial that 
the sale and purchase were made at a time 
when defendants were the only members of 
the corporation, the stock not having been 
then actually alloted to the third persons, 
who were in reality interested in the forma- 
tion of the corporation, and who had agreed 
to take the stock. The court says: 


That the defendants were promoters of the corpor- 
ation, and as such, and as the officers of the same, 
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they assumed the position of agents and trustees ef 
the corporation in the transaction of its business, ad- 
mitting the facts to be as stated in the complaint to be 
true, there can be no doubt. This is well established 
by the following cases cited by the learned council for 
the appellant, viz: Society v. Abbott, 2 Beay. 559; 
Sombrero Phosphate Co. v. Erlanger, L. R. 5 Ch. 
Div. 78; and Sewage Co. v. Hartmont, Id. 394; 1 Mor. 
Priv. Corp. § 291; In re Paper Box Co., L. R. 17 Ch. 
Div. 471. See, also, the case of Railroad Co. v. Tier- 
nan, cited by the learned counsel for the respondents, 
15 Pac. Rep. 553,559. Assuming that these defend- 
ants were the promoters of this corporation, and it 
being alleged in the complaint that two of them were 
the officers of the corporation when the sale and pur- 
chase were made, they must be treated as the agents 
and trustees of the corporation, and as such their 
duties and obligations towards it are clearly defined 
by the authorities above cited. The learned judge, in 
deciding the case of Railroad Co. v. Tiernan, cites the 
rule of law governing their action, as laid down by the 
supreme court of Massachusetts inthe cases of Parker 
v. Nickerson, 187 Mass. 487, and Same vy. Same, 112 
Mass. 195. In these cases the rule is stated as follows: 
“A trustee or agent cannot purchase on his own ac- 
count what he sells on account of another, nor pur- 
chase on account of another what he sells on his own 
account; * * * and, if he does so, the cestui que 
trust or principal, unless upon the fullest knowledge 
of all the facts he elects to zonfirm the act of the 
trustee or agent, may repudiate it, or he may charge 
the profits made by the trustee or agent with an im- 
plied trust for his benefit.’’ See Tyrrell v. Bank, 10 
H.L. Cas. 26; Kimber v. Barber, L. R. 8 Ch. 56; 
Simons v. Mining Co., 61 Pa. St. 202. This rule has 
been sanctioned and affirmed by this court. See 
Puzey v. Senier, 9 Wis. 370; Pickett v. Schvol-Dist., 
25 Wis. 551; Cook v. Mill Co., 43 Wis. 433; In re Or- 
phan Asylum, 36 Wis. 534 Construed asI think the 
allegations in this case ought to be construed upon a 
demurrer, they present the case of trustees and agents 
of the corporation selling property to the corporation 
on the one hand, and on the other hand buying for 
the corporation, and making a profit for themselves 
by the transaction of $70,000. Under the rule of law 
above stated the corporation mav charge such profits 
made by the trustees and agents with an implied trust 
for the benefit of the corporation, and may recover 
such money in an action brought by the corporation. 


As to who are fellow-servants in the law of 
negligence, the Supreme Court of California 
consider in Fagunder v. Central Pacific 
Railroad Co., holding that a laborer em- 
ployed to remove snow is a fellow-servant 
with the track walker and with the conductor 
of a train. Pattterson and Thornton, JJ., 
dissent in a vigorous opinion, saying: 

We are unable to distinguish this case from Mec- 
Kune v. Railroad Co., and other recent cases, in which 
it bas been held here that an employee in one depart- 
ment of a business, like railroading or mining, is not a 
fellow-servant of an employee in another and differ- 
ent department of the business. In McKune v. Rail- 
road Co., 66 Cal. 302, 5 Pac. Rep. 482, it was held that 
a train-dispatcher and material-man was not a fellow- 
_ servant of an ordinary track-laborer. Mr. Justice 

Field, in a recent case, said: ‘‘The question in all 
cases, therefore, is, what is essential to render the 





service in which different persons are engaged a 
common employment? And this question has caused 
much conflict of opinion between different courts, and 
often much vacillation of opinion in the same court. 
* * * There is, in our judgment, a clear distinction 
to be made in their relation to their common princi- 
pal between servants of a corporation, exercising no 
supervision over others engaged withthem in the 
same employment, and agents of the corporation, 
clothed with the control and management of a distinct 
department, in which their duty is entirely that of 
direction and superintendence. A conductor, having 
the entire control and management of a rai!way train, 
occupies a very different position from the brakemen, 
the porters, and other subordinates employed. He, 
is, in fact, and should be treated, as a personal rep- 
resentative of the corporation, for whose negligence it 
is responsible to subordinate servants. * * * Inno 
proper sense of the terms is he a fellow-servant with 
the fireman, the brakeman, the porters, and the en- 
gineer. The latter are fellow-servants in the running 
of the train under his direction; as to them and the 
train, he stands in the place of, and represents, the 
corporttion. As observed by Mr. Wharton, in his 
valuable treatise on the Law of Negligence: * * * 
‘The true view is that, as corporations can act only 
through superintending officers, the negligences of 
those officers with respect to other servants are the 
negligences of the corporation.’ Section 2320.” A 
large number of cases are cited and reviewed in sup- 
port of the principle of law enunciated therein. In 
that case the plaintiff, an engineer, received injuries 
through the negligence of the conductor of his train, 
and it was held that the relation of fellow-servant did 
not exist, and the company was liable. Railroad Co. 
v. Ross, 112 U.S. 377,5 Sup. Ct. Rep. 184. But the 
exigencies of this case do not require us to say that 
the engineer of atrain is not a fellow-servant with 
any other of the employees on the same train with 
him. We have held thata conductor and brakeman 
are fellow-servants. Baughman v. Superior Court, 
72 Cal. 578, 14 Pac. Rep. 207. The case before us is a 
much stronger case against the company than the one 
above referred to,—Railroad Co. v. Ross. The rela- 
tionship between those who caused the accident here 
and the deceased was not nearly so close as that of 
employees on the sametrain. The deceased was a 
laborer employed by defendant to remove snow and 
other obstructions from its track, and was under the 
immediate control of a road-master. There was no 
contributory negligence on his part in sleeping in the 
car on a side-track under directions of the road- 
master. McKune v. Railroad Co., supra. It is ad- 
mitted that the accident was primarily caused through 
the negligence of a track-walker, named Rabbitt, and 
the conductor of the train which collided with the car 
in which the laborers were sleeping. 


Tue effect of suicide by the holder of a 
policy of accident insurance, was considered 
exhaustively by the Supreme Court of 
Michigan in Blackstone v. Standard Life 
& Accident Insurance Co., There it 
was held where the insured killed himself, 
while insane, and not conscious of what he 
was doing, that such act was not suicide 
within the meaning of the policy, nor was it 
within the exception made in case of death 
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resulting from bodily disease, and that a 
recovery could be had on the policy. The 
court after a thorough discussion of authori- 
ties conclude: 

The effect of this doctrine is that, in order to work a 
forfeiture under such a policy on the ground of self- 
destruction, the assured must have had sufficient 
mental capacity not only to understand that the act 
will destroy his life, but also distinguish its moral 
quality and consequences,—the right and wrong of it; 
and must perform the act, not under any uncontrolled 
impulse resulting from insanity, but voluntarily, with 
the intent toend his life. In other words, that it 
must be an act done with an evil motive. We think 
that this doctrine is supported by the great prepond- 
erance of authority in this. country, and must be con- 
ceded to be the prevailing American doctrine; and it 
seems to us to be the safer and more reasonable and 
mre consistent doctrine. It agrees with the general 
rule as to the excusatory feature of insanity in civil as 
well as in criminal cases. It also operates to prevent 
forfeiture, which is a favorite principle of an enlight- 
ened jurisprudenco. Nor can it have any injurious 
effect, since insurers may always frame such contracts 
to suit themselves, and may, if they choose, insert ex- 
press stipulation to the effect that insanity shall not in 
any case prevent an avoidance by the suicide of the 
assured. 








DE FACTO CORPORATIONS. 





Inasmuch as the liability of a member of a 
co-partnership is entirely different from that 
of a stockholder in a corporation, it is fre- 
quently of the utmost importance to know 
whether the association of which one is a 
member is a co-partnership or a corporation. 
In the absence of evidence to the contrary, 
the presumption is that when individuals are 
associated for the purpose of carrying on 
business, they have assumed the general lia- 
bility attached to co-partners. In the vari- 
ous States more or less intricate steps are 
prescribed by which individuals may associate 
for business purposes, and incur only the 
limited liability attached to the members of, 
or stockholders in, a corporation. But it is 
safe to say that in a majority of all the cases 
where an attempt is made to organize a cor- 
poration, the strict letter of the statute is not 
complied with, and ina still larger number 
of cases there is a failure, after organization, 
to minutely follow the statutory requirements 
for the continuance of corporate existence. 
Nevertheless the associations continue to 
exist and exercise all the functions of corpo- 
rations. 

As a general thing, it is wholly immaterial 
to the public whether the statutory require- 





ments are followed or not. Itis chiefly of 
importance to the individuals who comprise 
the associations, and to those who deal with 
them, that they may know whether the failure 
to comply with the requirements of the stat- 
utes has forfeited or failed to secure the 
immunities which the members of the associ- 
ation have attempted to secure. 

It sometimes becomes important also in 
cases where the existence of the corporation 
is attacked by those who are interested in 
defeating the collection by the association of 
some claim due to it, or in depriving the as- 
sociation of property held by it, or in pre- 
venting the enforcement of some right or 
privilege claimed by it. In the classes of cases 
last named, the courts have sometimes over- 
looked the real question of a de facto exist- 
ence, always involved, and thereby much 
conflict and confusion have resulted. Still, 
the main current of the authorities is clear, 
and there has been less confiict in the later 
authorities. While no exact rule can be 
formulated by which to determine the char- 
acter of every association organized for the 
purpose of carrying on business, yet, from 
the authorities, this general proposition is 
deducible: Whether an association of indivi- 
duals is a corporation or a co-partnership 
must be determined from the facts in the 
particular case. If an association has held 
itself out to the public as an incorporated 
company and has undertaken to comply with 
the law, authorizing the incorporation of in- 
dividuals to do such work as they are pro- 
posing to do, they will be held to be a cor- 
poration and not a partnership, although they 
may have failed to strictly comply with the 
statute authorizing an incorporation. This 
is well illustrated in Merchants & Manufact- 
urers Bank v. Stone.' That was a case where 
the bank having taking a note of The Charles 
Stone Timber Company sought to hold the 
individuals comprising the company liable as 
partners. In the course of their opinion the 
court say: ‘‘Now the proof that as matter of 
fact the company carried on business as a 
corporation in the name of ‘‘The Charles 
Stone Timber Company”’ when the bank dealt 
with it, established prima facie that it was a 
corporation pursuant to law, and certainly 
the evidence the bank adduced in regard to 
the operations of the company, the attitude 


188 Mich. 779. 
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it maintained and the character in which the 
two concerns dealt together showed that the 
company was a corporation de facto and so 
acknowledged by the bank. In short the 
company was prima facie alawful corporation 
when the note was taken, and the bank ad- 
mitted in the very transaction that it was one 
in fact, and that admission cannot be dis- 
puted in this collateral way in order that the 
bank may callin question the corporate ex- 
istence of the company, and charge against 
the individual members the precise obliga- 
tion which was unequivocally accepted as a 
corporate one.’’ ‘The authorities are numer- 
ous? in support of this proposition, and the 
reasons given for it are also numerous, 
though it is generally based on the ground of 
an estoppel. It may be doubted, however, 
whether the principle of estoppel alone is 
sufficient to bring into existence a corporation 
which has never been created by the State. 
If before the acts constituting the estoppel 
were done, there was no corporation, it is 
difficult to see how there could be one after; 
or to understand how an association which 


the State has not recognized or authorized to ‘ 


do business gan obtain such recognition and 
authority by virtue of acts done in any single 
transaction. Nor is it clear how an associa- 
tion of individuals may be unincorporated aa 
to the State and third parties, but be a cor- 
poration as to particular individuals with 
whom they have had particular dealings. 
The application of the doctrine of estoppel 
leads to most illogical conclusions. In the 
words of Lowrie, C. J., in Keen v. Coleman :* 
‘*We do not see how there can be an estoppel 
in the very act to which the incapacity relates, 
that can take away that incapacity. If a 


2 Swartwone v. Michigan Air Line R. R. Co., 24 
Mich. 389; Parker v. Northern Central, Michigan R. 
R. Co., 38 Mich. 23; Casey v. Galli, 94 U. S. 673, 680; 
Dutchess Cotton Manufactory v. Davis, 14 Johns. 238; 
All Saints Church v. Lovett, 1 Hall, 191; Leonardsville 
Bank v. Willard, 25 N. Y. 574; Eaton v. Aspinwall, 19 
N. Y. 119; Methodist Episcopal Union Church v. 
Pickett, 19 N. Y. 482; Worcester Medical Institution 
v. Harding, 11 Cush. 285; Dooley v. Walcott, 4 Allen, 
406; Steam Navigation Co. v. Weed, 17 Barb. 378; 
Palmer v. Lawrence, 3 Sand. 161, 170; Congregational 
Society v. Perry, 6 N. H. 164; Newburg Petroleum Co. 
v. Ware, 27 Ohio St. 343; Smith v. Sheeley, 12 Wall. 
358; Lessee of Frost v. Frostburg Coal Co., 24 How. 
278; Bank of Salem v. Almy, 117 Mass. 476; Fay v. 
Noble, 7 Cush. 188; Trowbridge v. Scudder, 11 Cush. 
83; Bennett v. Dean, 35 Mich. 306; Hawes v. Anglo 
Saxon Petroleum Co., 101 Mass. 385. 

339 Pa. St. 302. 





legal incapacity can be removed by a fraud- 
ulent representation of capacity, then the 
legal incapacity would have only a moral 
bond or force, which is absurd.’’ To appre- 
ciate this itis merely necessary to suggest 
the application of the same principle to cov- 
erture.4 

The true principle to be deduced from the 
authorities, though not in such terms declared 
by any, seems to be that there is no differ- 
ence between the legal character and status 
of a corporation de facto and a corporation 
de jure. And there seems to be no good 
reason why there should be. In either case 
the rights and liabilities of the one are iden- 
tical with those of the other. Since no pecu- 
liar privilege in the nature of a monopoly can 
be granted, and no charter issued under the 
great seal is required, and since the right to 
do business either as a corporation or part- 
nership is equally given to all, there seems to 
be no good reason why, when the intention 
of the parties is apparent, their character 
should not depend upon their manifest inten- 
tion rather than on the strict performance of 
particular acts designated by the legislature. 
The later authorities, as will be more fully 
shown hereafter, seem to show that when the 
legislature has authorized individuals to as- 
sociate as an incorporated company for any 
purpose, any number of individuals may se- 
cure the benefit of the peculiar immunity and 
privileges offered to members of incorporated 
companies by a substantial compliance with 
the regulations prescribed by the legislature, 
but that nothing more is required than that a 
name be assumed indicating a corporate 
character, a sufficient compliance with the 
statute to clearly show the intention of the 
individuals, and that the objects to be ac- 
complished are such as may be lawfully per- 
formed by a corporation, and to perform acts 
in accordance with their assumed corporate 
character. This was clearly stated by Elliott, 
J., in Williamson v. Kokomo, B. & L. T. 
Assn.,° in these words: ‘‘Where persons as- 
sume to incorporate under the laws of the 
State, and in part comply with their require- 
ments, assume corporate functions, and 
transact business as a corporation, private 


4 Levering v. Shockey, 100 Ind. 558; Bank of America 
v. Banks, 101 U. S. 240; Lowell v. Daniels, 2 Gray, 161; 
Herm. Estop. § 215. 

5 89 Ind. 389. 
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persons cannot collaterally question the right 
of such an association to a corporate exist- 
ence although there has not been a full com- 
pliance with the provisions of the statute.® 
This rule is not limited to cases where one by 
contract admits corporate existence, but is a 
rule of general application.’’ 

In Attorney-General v. Stevens,’ there was 
no element of estoppel and yet the court say: 
‘‘Where a set men claiming to be a legally 
incorporated company, under an act of the 
legislature, have done everything necessary 
to constitute them a corporation, colorably, 
at least, if not legally, and are exercising all 
the powers and functiuns of a corporation, 
they are a corporation de facto, if not de jure ; 
and this court will not interfere, in an inci- 
dental way to declare all their proceedings 
void, and treat them as a body having no 
rights or powers.’’ In Jones v. Dana, it 
was held that if a company hasin form a 
charter authorizing it to act as a body corpo- 
rate, and is in fact in the exercise of corpo- 
rate powers at the time of taking a note from 
an individual, it is, as to him and all third 
persons, a corporation de facto, and the valid- 
ity of its corporate existence can only be 
tested by proceedings in behalf of the people. 
The cases are critically reviewed and fully 
collated in a recent Ohio case® where the same 
conclusion is reached asin the cases above 
given, and the element of estopel is shown to 
be in no way involved. The court.there say : 
‘‘Where it has attempted, in good faith to 
assume corporate powers; where its proceed- 
ings in that behalf are colorable, and are ap- 
proved by those officers of the State who are 
authorized to act in that regard ; where it has 
honestly proceeded for a number of years, 
without interference from the State, to trans- 
act business as a corporation; has been re- 
puted and dealt with asa duly incorporated 
body, and valuable rights and interests have 
been acquired and transferred by it; no sub- 
stantial reason is suggested why its corporate 
existence, in a suit involving such transac- 
tions, should be subject to attack by any 
other party than the State, and then only 
when it is called upon, in a direct proceeding 


6 Baker v. Neff, 73 Ind. 68. 

71N. J. Eq. 369. 

8 24 Barb. 395. 

9 Society Perun v. City of Cleveland, 43 Ohio St. 481; 
3N. E. Rep. 357. 





for that purpose, to show by what authority 
it assumes to be a corporation.’’” 

The mere assumption of corporate func- 
tions, however, is not in itself sufficient to 
create a de facto corporation. There must 
be some act done indicating a purpose to 
assume a corporate character, but just how 
far it is necessary to go in the direction of a 
compliance with the statute authorizing the 
creation of the corporation is uncertain. In 
Childs v. Smith," Potter, J., said: ‘‘I think 
the learned referee is also mistaken as to 
there being a de facto corporation created. 
In no one of the cases cited as an authority 
has there been the omission to file certificates 
of some kind, and of user on the part of the 
corporations under it.’’ This fact of filing 
articles of association was also made the test 
in Bigelow v. Gregory.’* It seems, however, 
that where a duplicate certificate is required 
to be filed, as with the secretary of State, the 
failure to file this is not essential,” and in 
Merrick v. Reynolds, etc. Co., while the 
statute required the filing of certain certifi- 
cates and the evidence showed that the certi- 
ficates were neither signed, published or re- 
corded, the court say: ‘‘The company is 
required to file these certificates before it 
commences business, but the implication is 
unavoidable that there is a corporate exist- 
ence which antedates the making of these 
certificates,’’ and there are other cases to the 
same effect.! 

In the recent case of Granby & Smelting 
Co. v. Richards,’ the appellee sought to hold 
one of the stockholders in the company liable 
ona debt due from the company to him. 
The act under which the company attempted 
to incorporate provided that when such com- 
panies ‘‘are created and organized, a certifi- 
cate shall in writing be filed,’’ etc. A certifi- 
cate was filed with the secretary of State but 


none was filed with the county clerk as the 

10 To the same effect are the cases of Pope v. Capital 
Bank, 20 Kan. 440; Thompson v. Candor, 60 II). 244, 
and Hassleman v. U. 8S. Mortgage Co., 97 Ind. at p. 368. 
Trustees of Lutheran Church v. Froislie, 37 Minn. 447; 
s. C. 35 N. W. Rep. 260. 

11 565 Barb. 45. 

1278 Ill. 197; Hurt v. Salisbury, 55 Mo. 311. 

18 Cross v. Pinckneyville Mill Co., 17 Ill. 54; Daven- 
port v. Davies, 48 Iowa, 424; Mokelumna, etc. Co. v. 
Woodbury, 14 Cal. 426; Hyde v. Doe, 4 Sawyer, 133; 
Granby M. & S. Co. v. Richards, 8 S. W. Rep. 246. 

14101 Mass. 381. 

15 Harrold v. Hamer, 32 Wis. 162; The Tipton Fire 
Co. v. Barnheisel, 92 Ind. 8. 

16 8S. W. Rep, 246. 
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law required. In a former case the court 
had held” that under a statute then in force 
which required that a certificate should be 
filed with the secretary of State and provided 
that ‘‘the corporate existence of such corpo- 
ration shall date from the time of filing said 
copy of said articles,’’ the failure to file it as 
required was fatal. In the case of Granby, 
etc. Co. v. Richards,'* the appellee relied on 
Hunt v. Salisbury, but the court pointing out 
that by the terms of the statute in force when 
that decision was rendered, the filing of the 
copy was intended to be made a condition 
precedent to corporate existence, while in the 
later statute that intention was not apparent, 
say: ‘‘The failure to file the certificate with 
the clerk of the circuit court is an omission 
of which the State alone can complain. This 
conclusion is not inconsistent with Kaiser v. 
Bank,’ Bigelow v. Gregory,” or the cases 
before cited from this court ; for the language 
of the law in these cases was essentially dif- 
ferent from that in this case. But the rule of 
the Hurt-Salisbury case ought not tobe ex- 
tended.”’ 

In considering what is essential to the ex- 
istence of a de facto the New York Court of 
Appeals*! say: ‘‘Two things are necessary to 
be shown in order to establish the existence 
of a corporation de facto, viz.: 1. The exist- 
ence of a charter, or some law under which a 
corporation with the powers assumed might 
lawfully be created; and 2. A user by the 
party to the suit, of the rights claimed to be 
conferred by such charter or law.’’ The 
Supreme Court of Indiana hold the same in 
effect and approve of the opinion of the New 
York Court of Appeals above quoted. They 
say: ‘‘Without attempting to define what a 
de facto .corporation is, we adjudge that an 
association may be regarded as a de facto 
corporation where there is a law authorizing 
the creation of a corporation of its class and 
powers, ahd where there is an attempt, in 
good faith, to comply with the law, and the 
only error is in filing a certified copy of the 
articles of association, instead of a duplicate, 
with one of two designated depositaries, and 
where there is also an exercise of corporate 


7 Hurt v. Salisbury, 55 Mo. 311. 

18 Supra. 

19 56 Iowa, 104. 

2 73 Til. 197. 

21 Methodist Episcopal Union Church vy. Pickett, 19 
N. Y. 482. 





functions. This would exclude al) associa- 
tions which no law authorized to be incorpo- 
rated, and all associations attempting to 
exercise corporate rights without an effort 
to obey the law, but would not exclude asso- 
ciations where there was a law authorizing an 
incorporation, and where there was an effort 
to organize under the law and nothing more 
than a mere defect or irregularity in the pro- 
ceedings. Where one by contract estops 
himself, a still different rule applies, but of 
such cases we are not now speaking.’’” The 
two essentials then seem to be a law author- 
izing the incorporation and the assumption 
by individuals of corporate powers in some 
open, notorious manner. But even these 
may be wanting, and yet the question of cor- 
porate existence cannot be raised, except by 
the State in a proceeding in the nature of a 
quo warranto, or by subscribers to the capital 
stock in actions to recover assessments. In 
Merchants, etc. Bank v. Stone,” it clearly 
appears from the dissenting opinion of 
Marston, J., that the corporation attempted 
to be organized was fur the carrying on of a 
business which was not authorized or war- 
ranted by the law then in force, yet in the 
opinion of the court it is said: ‘‘Whether the 
defendants might or might not have been 
proceeded against in some other way, is a 
question I do not consider,’’ and the defend- 
ants were held liable asa corporation and 
not as individuals. This, however, seems to 
be an exceptional case, as are also the cases 
that hold that even strangers may show that 
there is no law authorizing the existence of 
the pretended corporation.™ 

It will perhaps have been noted that while 
in a general way the element of ‘‘good faith’’ 
is included as essential to the valid creation 
of a corporation, yet when the New York 
Court of Appeals” formulated a definition for 
de facto corporations that element was not 
included. Indeed, it is difficult to under- 
stand how it could be essential. Good faith 
could in such cases be predicated only of 
ulterior purposes, and not present intention 


2 Williamson v. Tne Kokomo Building & Loan Fund 
Assn., 89 Ind. 391; State v. Bailey, 19 Ind. 462. 

23 38 Mich. 779. 

% Oroville, etc. R. Co. v. Plumas Co., 37 Cal. 354; 
Williamson v. The Kokomo B. & L. F. Assn., 89 Ind. 
at p. 391. 

2% Methodist Episcopal Union Church v. Pickett, 
supra. 
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and how the fact of an improper ulterior in- 
tention could destroy the legal character of 
an otherwise valid corporation is not apparent. 
It may be sufficient to enable the State to 
cause a forfeiture of a charter obtained by 
fraud where there has been no user, and the 
rights of the public or of third parties have 
not become involved, but it would not enable 
third parties to attack it. It is said by a 
recent writer:* ‘‘Admitting that the proceed- 
ings had, with a view to secure the corporate 
character, were so defective or tainted with 
fraud, and that the building association’s 
conduct had been such as to make it liable to 
the loss of its franchises, it belongs to the 
State and to the State only, by a proceeding 
instituted for that purpose to enforce the 
penalty; and the building association, until 
by judicial sentence its charter is declared 
void, is a corporation de facto, and no private 
person, more especially no person dealing 
with it can be permitted to say, that it is not 
a corporation de jure.’’ This question was 
presented in the case of the Aurora & Cin- 
cinnati R. R. Co. v. Lawrenceburg,” and the 
court say: ‘‘Butit is urged that the orga- 
nization of the Aurora and Cincinnati Com- 
pany is illegal and a sham. Its organization, 
on its face conforms to the statute. The 
validity of such organizations cannot be at- 
tacked collaterally. It is further insisted 
that said company does not intend to build a 
part of its line. In due season it may change 
its mind; should it fail to do so it will then 
be time to look fora remedy. Present in- 
tention to omit a future duty is not, in this 
case, ground for present judicial action.’’™ 

In a recent case in the same State” an 
action was brought by the State challenging 
the right of certain parties to act as a railroad 
company, alleging that the subscriptions to 
the capital stock were colorable only, and the 
subscribers insolvent. These facts being 
shown, the court rendered a judgment of for- 
feiture, but the court, per Mitchell, J., signi- 
ficantly says: ‘‘Standing by until important 
interests were acquired by the corporation 
might estop the State, or lapse of time might 
cure the defect in the organization.” Nothing 

% Endlich Building Associations, § 504. 

27 56 Ind. 79. 

% Brookville, etc. Turnpike Co. v. McCarty, 8 Ind. 
392. 
2 The State v. Kingan, 51 Ind. 142. 


3° Holman v. State, 105 Ind. 569; 5 N. E. Rep. 702. 
41 Sleeth vy. Gordon, 87 Ind. 171. 





of that kind is either pleaded or proven in 
this case.’’ This case has a peculiar interest, 
in that it is the only case reported in Indiana 
in which the franchises of a corporation have 
been declared forfeited, aud the court takes 
the trouble to explain that it never would 
have happened in that case if there had been 
any user or exercise of corporate functions. 
In other words, it was a ‘‘mere paper corpo- 
ration.’’ This case shows how little actual, 
practical, value there is in the right of a State 
to enforce a forfeiture of corporate fran- 
chises. It would appear, indeed, thata de 
jure corporation only is subject to such for- 
feiture, and a de facto corporation is imper- 
vious to such attack. For the protection of 
de facto corporations the courts apply the 
doctrine of estoppel against the State,” which 
is contrary to the recognized general rule,® 
and have built upa special but indefinite 
statute of limitations. 

In C. H. & I. Ry. Co. v. Clifford,*® the 
court say: ‘‘The lapse of time, and the in- 
tervention of other rights than those of the 
corporation, make it doubtful whether the 
State could take away the corporate rights,”’ 
etc. In this case the time was thirty years. 
In England the time was first definitely fixed 
at twenty year but afterwards the time was 
reduced to six years. In Indiana, the time 
before the action was brought was in one 
case* nineteen years, and in another eight,” 
and in each case the court held that the delay 
prevented the State from enforcing a for- 
feiture, and in Michigan,® a delay of seven 
years barred the State. 

To the general rule as to the inviolability 
of de facto corporations there are apparently 
exceptions or, in the language of the Supreme 
Court of Indiana, in Williamson v. The Ko- 
komo, etc. Assn.,® ‘“There are some apparent 
and some real exceptions to the general rule. 
An apparent exception is, that subscribers to 
preliminary articles of association may, in a 
suit for their subscriptions, deny the corpo- 
rate existence; an analysis, however, will 
show that there is no real conflict between 

82 Holman vy. State, supra; Sleeth v. Gordon, 87 Ind. 
171; State v. Bailey, 19 Ind. 452. 

33 Bishop Cont. § 993. 

%4 15 N. E. Rep. 524. 

% 32 Geo. 111, 58; 5 Bacon, Abr. 185. 

% State v. Gordon, 87 Ind. 171. 

87 State v. Bailey, 19 Ind. 452. 


38 People v. Oakland County Bank, 1 Doug. 282. 
89 Supra. 
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the principles which govern in such cases and 
those which underlie our general rule, for in 
the former class the condition precedent to 
the right of recovery is that there should be a 
de jure corporation, and this is not a provision 
ofa law but a condition of a contract.’’ 
Another exception which some courts and 
text writers deem to exist is that de facto 
corporations possess only ordinary, and not 
extraordinary, powers. This will be consid- 
ered in another paper. 
Wiser L. StTonex. 








MASTER AND SERVANT — RAILROAD EM- 
PLOYEES — ASSUMPTION OF RISKS OF 
EMPLOYMENT—OVERHEAD BRIDGES. 


CARBINE V. BENNINGTON, ETC. R. CO. 





Supreme Court of Vermont, April 11, 1889. 


A railroad brakeman assumes the risk of injury 
from an overhead bridge, known by him to be so low 
as to require care on his part in passing thereunder. 


Tart, J., delivered the opinion of the court: 

The disposition of one question controls this 
case, and renders the other questions discussed 
immaterial. A servant assumes all ordinary 
risks incident to his employment. By entering 
upon and continuing in his service, he is pre- 
sumed to take upon himself its natural and ordi- 
nary risks and perils. Railroad managers are 
bound by law to provide their servants with safe 
and suitable roadbeds and machinery including 
all appliances for the discharge of their respective 
duties; there is an implied contract on their part 
to perform this duty. No authorities contravene 
the rules above stated. Buta servant assumes no 
risk caused by his employer’s breach of duty, un- 
less he has knowledge of the danger thereby 
caused, and voluntarily continues in the employ- 
ment. If with this knowledge he does continue, 
the increased danger becomes an incident of the 
service which he assumes, and for any injury re- 
sulting therefrom the master is not liable. By the 
acceptance of the service, and the continuance 
therein, the servant assumes the hazard incident 
to obvious and known dangers. Gibson v. Rail- 
way Co., 63 N. Y. 449; De Forest v. Jewett, 88 
N. Y. 264; Buzzell v. Manufacturing Co., 48 Me. 
113; Baylor v. Railroad Co.,40 N.J. Law, 23; 
Railroad Co. v. Stricker, 51 Md. 47; Devitt v. 
Railroad, 50 Mo. 302; Smith v. Railway Co., 69 
Mo. 32; Cagney v. Railroad Co., Id. 416. The 
plaintiff’s intestate had been, at the time of his 
death, seven months in the employ of the defend- 
ant as a brakeman. He was an experienced one, 
having acted as such for many years. The testi- 
mony tended to show that while on the top of a 
eoal-car, he was hit by a board in the arch of a 





bridge near Wallingford, and killed; that a person 
could not stand on the top ofa car and ride 
through the bridge, the latter being too low; that 
the train upon which Carbine was employed usu- 
ally contained coal-cars, which were higher than 
common ones; that he was frequently on them, 
knew of their height, and had ridden on them; 
passed through the bridge daily, and must have 
known of its height and condition. The case 
standing in this position, the jury were told that, 
if Carbine knew of the defective and dangerous 
condition of the bridge, he could not recover; that 
if he engaged as brakeman with knowledge of 
what his duties were, and continued as brakeman 
when he knew of the dangers attendant upon his 
remaining there, then he assumed the risks that 
he might incur by remaining inthe defendant’s 
employ; but, if he elected to continue in his em- 
ployment after he knew of the dangerous charac- 
ter of the bridge, he continued at his own risk. 
These instructions correctly state the law as ap- 
plicable to the case at bar. The plaintiff insists 


that “the continuance of the servant in his em-. 


ployment, with knowledge ofthe defect, is not 
necessarily a bar to his recovery.’’ Asan abstract 
proposition this may be correct. There may be 
exceptions to the general rule — cases where a 
servant would have a right of recovery although 
he continues in service with knowledge of defects 
in the instrumentalities of his vocation. He may 
know of a defect, but not of the hazard likely to 
arise from it. He may have known of it, but had 
reason to believe it had been remedied. It has 
been held in some jurisdictions that if, upon 
notice, the master assures the servant that he will 
remove the defect, and the servant continues in 
the employme=t on such assurance he is presumed 
not to have waived the defect, and may maintain 
an action against the master for any injury caused 
by it. But, whatever these cases are, they consti- 
tute exceptions to the general rule above stated. 
We do not say that an employee who takes a risk 
that imperils his safety cannot in any case main- 
tain an action, but we do hold that, if he know- 
ingly and deliberately assumes a risk that leads 
him into immediate danger, he cannot recover 
for injuries that arise from perils that are obvious 
and certain. The case at bar was not within any 
exception to the general rule. There is nothing 
in the record to show that there was any testimony 
tending to support a case within any exception, 
but the case calls for the application of the naked 
rule that, if the intestate continued in service with 
a knowledge of the dangerous character of the 
bridge, he did so at his peril. Having assumed 
the perils of his employment in respect to the 
bridge, the question of contributory negligence 
was not in the case, for if he was not guilty of it 
he had no right of recovery. The case stands 
exactly the same in regard to a lack or want of 
means warning or notifying a brakeman of the 
approach to the bridge. The want of such means 


of warning, or, rather, the perils arising therefrom, 
were risks he assumed by continuing in his em- 
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ployment. There was no error in the illustrations 
used by the court. The bridge was built in 1862, 
and there was no question in the case affected by 
the statute of 1872, or R. L. §§ 3418, 3419; and it 
is difficult to see how there could have been if the 
structure had been erected since 1872, for Carbine 
having assumed the perils of his employment in 
respect to the bridge, the negligence of the de- 
fendant in that aspect of the ease became imma- 
terial. Judgment affirmed. All concur. 


NorTe.—By contracting for the performance of 
hazardous duties a servant assumes such risks as are 
incident to their discharge from causes, open and 
obvious, the dangerous character of which causes, he 
has had opportunity to ascertain.! But a servant does 
not assume a risk, unless he has, or should be pre- 
sumed to have, knowledge or notice thereof.2 A sery- 
ant ordinarily assumes the risk of latent defects in ma- 
chinery and appliances used by him. But while the 
servant assumes the ordinary risks of his employment, 
and, as a general rule, such extraordinary risks as he 
may knowingly and voluntarily see fit to encounter, he 
does not stand upon the same footing as the master, as 

-respects the matter of care in inspecting and investi- 
gating the risks to Which he may be exposed. He has 
a right to presume that the master will do his duty in 


1 Farland v. Keeley, 108 U. 8. 288; Little Rock, etc. R- 
Co. v. Duffy, 35 Ark. 602,4 Am. & Eng. R. R Cas. 638; 
McGlynn v. Brodie, 31 Cal. 877; Baxter v. Roberts, 44 
Cal. 187; Palmer v. D. R. G. R. Co.(Colo.), 12 Fed. Rep. 
392; Hall v. U. P. R. Co. (Colo.), 16 Fed. Rep. 744; Hay- 
den v. Smithfield Mfg. Co., 29 Conn. 548; Stafford v. 
Chicago, etc. R. Co. (Ill.) 2N. E. Rep. 185; Chicago, etc. 
R. Co. v. Mahoney, 4 Ill. App. 262; Moline Plow Co. v. 
Anderson, 19 Ill. App. 417; Chicago, etc. R. Co. v. Geary, 
104 Ill. 388; Camp Point Mfg. Co. v. Ballou, 71 Ill. 417; 
Hanser v. C., R. I. & P. R. Co. (Iowa), 8 Am. & Eng. R. R. 
Cas. 500; U. P. R. Co. v. Estes, 87 Kan. 715; Smith v. 
Sellers (La.), 4 South. Rep, 333; B. & O. R. Co. v. Wood- 
ward, 41 Md. 298; Lovejoy v. B. & L. R. Co. 125 Mass. 79; 
Yeaton v. B. & L. R. Co., 1385 Mass. 418; Leary v. B. & A. 
R. Co., 189 Mass. 589,2 N. E. Rep. 115; M. C. R. Co. v. 
Smithson (Mich.), 1 Am. & Eng. R. R. Cas. 101; Batterson 
v. Chicago, etc. R. Co., 53 Mich. 125; Berger v. St. Paul, 
etc. R. Co. (Minn.), 38 N. W. Rep. 814; Woods v. St. Paul, 
etc. R. Co. (Minn.), 40 N. W. Rep. 510; Olsen v. McMullen, 
84 Minn 94; Porter v. H. & St. Jo. R. Co., 71 Mo. 66, 2 Am. 
& Eng. R. R. Cas. 44; Laning v. N. Y.C. R. Co., 1 Lans. 
(N. Y.) 108; McDermott v. New York, etc. R. Co., 28 Hun 
(N. Y-*) 325; Hickey v. Taaffe (N. Y.),12 N. E. Rep. 286; 
Mad R. R. Co. v. Barber, 6 Ohio St. 541; Walsh v. Oregon, 
etc, Co., 1( Oreg. 250; Rummell v. Dilworth (Pa.),2 Atl. 
Rep. 355; Kelley v. Bleaching Co., 12 R. I. 112; Nashville, 
ete. Co. v. Elliott, 1 Coldw. (Tenn.) 612; Houston, etc. R. 
Co. v. Fowler, 56 Tex. 452; Houston v. T. & OC. R. Co., 62 
Tex. 627; Strahlendorf v. Rosenthal, 30 Wis. 674; Naylor 
v. C. & N. W. R. Co., 53 Wis. 682; Behm v. Armour (Wis.), 
15 N. W. Rep. 806; Hobbs v. Stoner (Wis.), 22 N. W. Rep. 
153; Noyes v. Smith, 28 Vt. 59; B. & O. R. Co. v. McKenzie 
(Va.), 24 Am. & Eng. R. R. Cas. 395. 

2 Louisville, ete. R. R. Co. v. Frawley (Ky.),28 Am. & 
Eng. R. R. Cas. 308; Mo. Pac. R. Co. v. Herbert, 6 Sup. 
Ct. Rep. 590; G. H. & §. A. R. R. Co. v. Lempe, 59 Tex. 19; 
Bean v. Oceanic Steam Nav. Co., 24 Fed. Rep. 124; Pitts 
burg, etc. R. R. Co. v. Adams, 105 Ind. 151; Cole v. N. W. 
R. Co. (Wis.), 30 N. W. Rep. 600; Sullivan v. India Mfg. 
Co., 113 Mass. 396; Clapp v. M. & St. L. R. Co. (Minn.), 29 
N. W. Rep. 662; Clowers v. W., St. L. & P. Ry. Co., 21 Mo. 
App. 213. 

3L. & N. R. R. Co. v. Allen, 78 Ala. 494, 28 Am. & Eng. 
R. R. Cas. 515; Hayden v. Smithfield Mfg. Co., 39 Conn. 
543; Spicer v. South Boston Iron Co., 138 Mass, 426; 
McDermott v. Pac. R. R. Co., 30 Mo. 115; Painton v. 
Northern, etc. R. R. Co., 83 N. Y. 7. 





this respect, so that, when directed by proper authority 
to perform certain services, or to perform services in a 
certain place, he will ordinarily be justified in obeying 
orders without being chargeable with the assumption 
of the risk of so doing; this proposition is, however, 
subject to the qualification that he must not rashly and 
deliberately expose himself to unnecessary and un- 
reasonable risks which he knows and appreciates. 
Furthermore, the ground cannot be taken that an 
employee who brings suit to recover for injuries 
suffered in the course of his employment, assumes only 
those risks that existed at its beginning, he must also 
take notice of all risks which arise during its course.5 
A servant has a right also to assume that the machinery 
and implements furnished him by his master are safe 
and suitable for the business engaged in, and he is not, 
while the master is, required to examine them for that 
purpose. It is also true that a servant is not neces- 
sarily chargeable in remaining in the master’s employ- 
ment with having assumed dangers incident to ap- 
pliances used for carrying on the business, which are 
defective and insufficient, if the danger or risk is not 
such that, as a prudent man, heis bound not to assume 
them, and to refuse to continue in the service.’ Nor 
where the servant remains a reasonable time, after mas- 
ter has promised to repair the same. But an employee 
assumes the danger incident to a machine of which he 
has the optional use.? Or attending the unauthorized 
use of an inappropriate tool.!0 Or the use of a de- 
fective tool known by him to be so, although ordered 
to use it by the master." A railroad employee injured 
by an overhead bridge known by him to be too low to 
be safe, cannot recover of the company, for he is pre- 
sumed to have assumed the risk.!2. Such presumption 
does not arise, however, unless the servant knew ofthe 
danger.!3 When accidental injury results to a servant 
from an unexpected cause arising in the course of his 
employment, he must be deemed to have assumed the 


“4 Cook v. St. P., M. & M. Ry. Co., 34 Minn. 45, 

5 Mo. Furnace Co. v. Abend, 107 Ill. 51; Sowden v. T. 
Q. Mining Co., 55 Cal. 443; Smith v. Sellers (La.), 4South. 
Rep. 333. 

6 Speed v. A. & P. R. R. Co., 51 Mo. 308; Fort W. & C. R. 
R. Co. v. Gildersleeve, 33 Mich. 133; Cone v. Delaware, 
etc. R. Co., 2 Am. & Eng. R. R. Cas. 57. 

7 Devlin v. W., St. L. & P. R. Co. (Md.), 28 Am. & Eng. 
R. R. Cas. 524. And see Mayes v. Chicago, etc. R. Co., 63 
Iowa, 562; K. C,, St. J. & O. B. R. Co. v. Flynn, 18 Am. & 
Eng. R. R. Cas. 23. 

8 Stephenson v. Duncan (Wis.), 41 N. W. Rep. 837; 
Conway v. Vulcan Iron Works, 62 Mo. 35; L. R., etc. R. 
Co. v. Duffy, 4 Am. & Eng. R. R. Cas. 637; Greene v. M. & 
St. L. R. Co., 15 Id, 214; Texas, etc. R. Co. v. Kane, Jd. 218. 

9 International, etc. R. Co. v. McCarthy, 63 Tex. 632. 

10 Moran v. Brown, 27 Mo. App. 487. 

11 Baker v. W. & A. R. Co., 68 Ga. 699. And see E. T., 
etc. R. Co. v. Duffield, 12 Lea (Tenn.), 63; Greenleaf v. 
Dubuque, etc. R. Co., 33 Iowa, 52. 

121. OC. R. Co. v. Welch, 52 Ill. 188; Ry. Co. v. Rowan, 104 
Ind. 88, 23 Am. & Eng. R. R. Cas. 390; Wells v. B.C. R. & 
N. Co., 56. Iowa, 520, 2 Am. & Eng. R. R. Cas. 243; 
Riley, Admx. v. Conn. R. Co., 135 Mass. 292, 15 Am. & Eng. 
R. R. Cas. 181; B. & O. R. Co. v. Stricker, 51 Md. 47; Illick 
v. F. & M. R. Co. (Mich.), 35 N. W. Rep. 718; Baylor v. 
Delaware, etc. R. Co.,40N. J. L. 23; Owen v. N. Y. C. R. 
Co., 1 Lans. (N. Y.) 108; Ballou v. Ry. Co.,5 Am. & Eng. 
R. R. Cas. 480; R. Co. v. Shertle,2 Am. & Eng. R. R. Cas. 
158; P. & C. RB. Co. v. Sentmeyer, 92 Pa. St. 276, 5 Am. & 
Eng. R. R. Cas. 508; Broosman vy. Lehigh V. R. Co., Li3 
Pa. St. 490. And this is the case although such servant 
isaminor: Goffs’ Admr. v. N. & W. Ry. Oo. (Va.), 36 
Fed. Rep. 299. 

138 B. & O. R. Co. v. Rowan, 104 Ind. 88, 23 Am. & Eng. R. 
R. Cas. 390; St. L., Ft. S. & W. R. Co. v. Irwin, 37 Kan. 701 
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risk of such occurrence.4 And, furthermore, a work- 
man who voluntarily takes a risk, waives the provisions 
of a statute, made for his protection. If aservant of 
full age and ordinary intelligence, upon being required 
by his master to perform other duties more dangerous 
and complicated than those embraced in his original 
hiring, undertakes the same, knowing their dangerous 
character, although unwillingly and from fear of losing 
his employment he assumes the additional risk.16 But 
where a servant mistakenly assumes that an order given 
him is within the legitimate scope of his employment, 
and is injured in carrying out the same, the master is 
liable.17 Servants have been held to have assumed risks 
incident to use of, hand-car by railroad employee,}® 
uneven track in charcoal works,!? jointer, in planing 
mill,” push pole, by servant of railroad,”! engine step of 
unusual height,” roller in machine shop,” shaft and 
set screw,24 snow plows,” defective jack winch,*® un- 
railed platforms,” double headers by railroad com- 
panies, unguarded hatchways when it was plaintiff’s 
duty to keep them closed,” uncovered couplings,™ de- 
sective ladder,®! unprotected saw,” dilapidated railroad 
track,®3 defective steam cock,** broken brake while re- 
moving damaged car to repair shop,® defective saw- 
dust conveyor,¢ unblocked frog,®?7 unblocked rails, 
defective dump car,® or derrick,” unprotected well 
hole,*! stamping machine in shingle mill.42 Likewise, 
the perils arising from switchstand extending to with- 


4 Lindall v. Bode, 72 Cal. 245; L. §., ete. R. Co. v. 
McCormick, 74 Ind. 440, 5 Am. & Eng. R. R. Cas. 660; 
Richards vy. Rough, 53 Mich. 212; Rodmac vy. Mich. C. R. 
Co.,17 Am. & Eng. R. R. Cas. 521. 

15 Spine v. Osage Coal Co., 88 Mo. 68. 

16 Woodley v. Met. Ry. Co., 46 L. J. Exch. 521; Williams 
v. Churchill, 187 Mass. 243; Taylor v. Carew Mfg. Co., 140 
Mass. 150. 

17 Leary v. B. & A. BR. Co., 189 Mass. 580. 

18 Ry. Co. v. Leech, 41 Ohio St. 388; P. R. Co. v. Wachter, 
60 Md. 395. 

19 Yates v. McCullough Iron Co. (Md.), 16 Atl. Rep. 180. 

20 Palmer v. Harrison, 57 Mich. 182. * 

21N. & W. R. Co. v. Jackson’s Admx.,88. E. Rep. 370. 

22N. Y., L. E. & W. R. Co. v. Lyons (Pa.) 13 Atl. Rep. 205. 

23 Berger v. St. P., M. & M. Ry. Co. (Minn.), 38 N. W. 
Rep, 814. 

24 Goodenow v. Walpoll Emery Mills (Mass.), 15 N. E. 
Rep. 576. 

2 Brown v. C., R. L. & P. R. Co., 69 lowa, 161; Piquegno 
‘v. Chicago, etc. R. Co., 12 Am. & Eng. R. R. Cas. 210, 

26 Pingree v. Leyland, 135 Mass. 398. 

27 Moulton _v. Gage, 138 Mass. 390. 

23 Hawk v. Pa. R. Co. (Pa.),31 Am. & Eng. R. R. Cas. 
268. 
29 Gleason v. Mfg. Co. (Mo.), 78. W. Rep. 188. 

% Shaw v. Sheldon, 3 N. Y. St. Rep. 679. 

31 Power Co. v. Murphy (Ind.), 18 N. E. Rep. 30. 

#2 Stephenson v. Duncan (Wis.), 41 N. W. Rep. 387. 

38 Rochester, etc. R. Co. v. Brick, 98 N. Y. 211,21 Am. & 
Eng. R. R. Cas. 605; Batterson v. Chicago, G. T. Ry. Co., 
53 Mich. 25. 

% Linch v. Sagamore Mfg. Co., 143 Mass. 206. 

% Yeaton v. B. & L. R. Co., 185 Mass. 418. And see 
Flanagan vy. 0. & N. W. Ry. Co., 50 Wis. 462; Watson v. 
The H. & T. C. Ry. Co., 58 Tex. 434; Fraker v. St. P., Minn. 
& C. Ry. Co., 82 Minn. 54,15 Am. & Eng. R. R. Cas. 256; 
Houston, etc. R. Co. v. O’Hare, 47 Tex. 600. 

3% Thorsen v. Babcock (Md.), 36 N. W. Rep. 723. 

9% Wilson v. Winona & St. P. R. Co. (Minn.), 33 N. W. 
Rep. 908; Waldheir v. Hannibal, etc. R. Co.,87 Mo. 37. 

38 Rush, Admx. v. Mo. Pac. Ry. Co., 36 Kan. 129; Haas v. 
Buffalo, N. Y. & C. R. Co., 40 Hun (N. Y.), 145; Mayes v. 
C., R. I. & Pac. Ry. Co., 63 Iowa, 562. 

39 Pleasants v. R. Co., 95 N. C. 195. 

# Joyce v. Worcester, 140 Mass. 245; citing Pingree v. 
Leyland, 135 Mass. 398; Yeaton v. Boston, etc. R. Co., 
Td. 418. 





in short distance of track,* or projecting depot roof,“ 
or awning,® or water pipe,* or signal post, or run- 
ning engine backwards,*® or continuing to work under 
incompetent foreman. 

In New York a servant has been held to assume the 
risk of a dangerous machine known by him to be 
revolving 3,000 times a minute.59 And a laborer shovel- 
ling dirt ordinarily assumes the dangers incident to 
the employment.! Injuries caused by the formation 
of ice on a car is a risk assumed by a railway em- 
ployee.5? Likewise, those arising from bucking snow. 

In a Pennsylvania case the tacts were as follows: 
Deceased was a trackman in the employ of defendant 
company, and had been in such employment for nearly 
ayear. At the time of his death he was working on 
the track with his back to the train that struck him. 
This train was a dirt train, and was running at the 
time with the engine reversed. It appeared that the 
train had for over a year previous to the accident been 
making daily trips over the section on which deceased 
worked, and was run reversed, as on the day of the 
accident. Held: That the danger of being run over 
by one of these trains was one of their risks of the em- 
ployment deceased had assumed. On the other hand 
a railroad employee does not assume risks @#tending 
use of rails too light for rolling stock, or rotten ties,5é 
or absence of footboards over loaded cars.” Neither 
does workman in mine assume risk incident to de- 
fective hoisting apvaratus.55 It has also been held that 
a servant using an engine with a defective boiler, in 
obedience to requirements of officer of the road, does 
not necessarily assume risk of employment, although 
he knows of defect, where same is not so gross, but 
with proper skill and care the engine might be safely 
used.5® And that to go under a car, standing alone on 








41 Seymour v. Maddox, 16 Q. B. 326; Taylor v. Carew 
Mfg. Co. (Mass.), 12 Am. & Eng. Corp. Cas. 277. 

42 O’Keefe v. Thorn (Pa.), 16 Atl. Rep. 737. 

43 Pidcock v. Ry. Co. (Utah), 19 Pac. Rep. 191; Bass v. 
N. P. R.Co., 40 N. W. Rep. 590. 

44 Gibson v. Erie R. Co., 63 N. Y. 449, 28 Am. Rep. 552. 

4 Clark v. St. Paul, etc. R. Vo.,2 Am. & Eng. R. R. Cas. 
240. 

4 Wilson v. L. & N. R. Co. (Ala.), 4 South. Rep. 7@1. And 
see Rains v. St. L., ete. R. Co.,5 Am. & Eng. R. R. Cas. 610. 

47 Lovejoy v. B. & L. R. Co., 125 Mass. 79. 

48 Kuhns v.’ W., I. & N. Ry. Co., 70 Iowa, 561,31 N. W. 
Rep. 868. 

49 Holt v. Way (Mass.), 10 N. E. Rep. 807. 

8 Coffey v. Chapal, 2 N. Y. Superior Ct. 648. 

51 Anderson v. Winston, 31 Fed. Rep. 528; Kerrigan v. 
Hart, 40 Hun (N. Y.), 389; Galveston, etc. R. Co. v. Lempe, 
11 Am. & Eng. R. R. Cas. 201; Olsen v. McMullen, 34 Minn. 
94; Rosmussen, Admr. v. C., R. IL. & P. R. Co., 65 Iowa, 
236; Simmons, Admx. v. C. & T. R. Co., 18 Am. & Eng. R. 
R. Cas. 50; Kenney v. Shaw, 1°3 Mass. 501. 

52 O’Bannon Vv. L. & N. R. Co. (Ky.), 6 8. W. Rep. 434. 

58 Morse v. Minn. & St. L. Ry. Co., 30 Minn., 465, 11 Am, 
& Eng. R. R. Cas. 168; Dowell v. B., C., R. & N. Ry. Co., 62 
Iowa, 629; Brown v. C., R., I. & P. R. Co., 64 Iowa, 652; 
McCorker v. L. I. R. Co.,5 Am. & Eng. R. R. Cas. 654; 
Bryant v. B., C., R. & N. Ry. Co., 66 lowa, 305, 55 Am. Rep. 
275 


54 Kennedy v. Pa. R. Co., 17 Atl. Rep. 7. 

55 Morse v. R. Co., 30 Minn. 471, 1b N. W. Rep. 358; Clapp 
v. Minnesota, etc. R. Co.,6 N. W. Rep. 340; Kelley v. C., 
8t. P., M. & O. R. Co. (Minn.), 29 N. W. Rep. 173; Devlin v. 
W., St. L. & P. Ry. Co., 87 Mo. 545; Sanborn v. M. F, & T. 
Co. (Cal.), 11 Pac. Rep. 710; compare M. C. R. Co. v. 
Austin, 40 Mich. 247. 

5H. & T. Central Ry. Co. v. McNamara, 59 Tex. 255. 

57 Hosic v. C., R., I. & P. R. Co. (lowa), 37 N. W. Rep. 963. 

58 Moran v. Harris, 63 Iowa, 390. 

898. C., etc. Ry. Co. v. Finlayson, 18 Am. & Eng. R. R. 
Cas. 78. 
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a side track, for the purpose of repairing it, is not a 
dangerous service, the risk of which the employee takes 
upon himself, on the ground that to provide against 
injury in such employment is clearly the duty of the 
‘company. And that an unskilled laborer, shovelling 
earth at the bottom of a cistern, is not presumed to 
have assumed the risk that the cistern wall may fall 
upon him, or the risk of its negligent construction.® 
And in a Minnesota case, the machinery in the flour 
aill in question was extensive and complicated; certain 
parts of it shown to be dangerous, had been covered 
to plaintiff’s knowledge but from some of which such 
«covering bad been removed, and for several days be- 
fore he was injured, had been running in that condi- 
tion; in an action to recover damages for injuries 
caused by such machinery, it was held that he could 
not be presumed to have assumed the risk, it not being 
clear, that in the exercise of ordinary prudence, he 
must necessarily have seen, or ought to have known 
the condition of the machinery, and the risks to which 
he was exposed.®2 And a carpenter working on the 
roof of a building in process of construction is not 
ound to inspect the condition of the walls, and does 
not take the risk of the building falling, in consequence 
of their insufficiency. And where a boy of thirteen, 
‘whose ordinary work was spiking rails and shovelling, 
‘was sent to the second story of a building to shovel 
ashes, the building having been badly burned the 
night before, the floor fell and he was injured, it was 
held that this was not a risk incident to his employ- 
ment. An injury toa civil engineer employed by a 
raiiroad company in laying track on a new line of road, 
caused by the derailment of a train while passing over 
the road to the front of operations, owing to a defective 
road bed, is not a risk incident to his employment, and 
he is entitled to recover.6 And, furthermore, a 
detective having nothing to do with those branches of 
the companies service, does not assume risks of the 
service, assumed by ordinary employees. And the 
running of a construction train off the track by reason 
of the roughness of the road is not one of the risks 
assumed by a railroad laborer.@ 

Fellow-servants.—A servant also assumes the risk 
of injuries arising from the carelessness or negligence 
of fellow-servants (in default of regislative enact- 
ment), when they were selected with care, and furn- 
ished with suitable means to perform the services for 
which they were empioyed.® 

The books contain many cases involving a great 
variety of facts, wherein the principles of law govern- 
ing the principal case have been applied. Lack of space 


alone prohibits their citation. 
* 


@ Luebke v. C., M. & St. P. R. Co., 15 Am. & Eng. R. R. 
Cas. 183; O’Rorke v. U. P. R. Co., 18 Am. & Eng. R. R. Cas. 
19; No. Chicago Rolling Mill Co. v. Johnson, 114 Ill. 244; 
Schutz v. C. & N. W. Ry. Co., 44 Wis. 638. 

61 Mulcairus v. Ganesville, 67 Wis. 24. 

62 Craver v. Christian, 26 Minn. 413. 

63 Giles v. D. 8S. Iron Co. (Del.), 8 Atl. Rep. 368. 

64 Cook v. St. P., M., etc. Ry. Co., 34 Minn. 45. 

6 Melon v. C. & N. W. 8. Co. (lowa), 33 Am. & Eng. R. 
R. Cas. 358. 

Pool v. C., M. & St. P. Ry. Co., 538 Wis. 657, 56 Wis. 227. 

@ Trask v. Cal. 8. R. Co., 11 Am. & Eng. R. R. Cas. 192. 
And see Wormell v. M. C. R. Co., 25 Cent. L. J. 372. 

68 Am. & Eng. Enclyclo. of Law, 821; citing Wood Mas- 
ter & Servant, Ch. 16; Story Agency (9th Ed.), § 453; 
Evans’ Agency, Ch. 9; Pierce, Railroads, Ch. 13; 1 Redf. 
Railways, Ch. 20; 2 Rorer Railroads, p. 1187; Shearman 
& Redf. Negligence, § 86; Wharton Negligence, § 205; 2 
Thompson Negligence, Ch. 20; Beach Contributory Neg- 
ligence, § 98. 





MISSOURI LAW OF MARRIED WOMEN — 
CHANGES MADE BY THE LAST LEGIS- 
LATURE. 





Assuming that the profession in Missouri, would be 
interested in knowing in advance of the publication of 
the Revised Statutes of 1889, what changes were made 
by the late General Assembly, in the Statutes relating 
to Married Women, and in the Practice Act, I sub- 
join a statement of all the changes in the former, in 
this communication, and propose to give the most im- 
portant in the latter, in a subsequent communication. 

Section 3468, ch. 59, Revise@ Statutes 1879, entitled 
“Of practice in Civil Cases” has been repealed, and a 
new section enacted in lieu thereof, as follows: 

Section 3468. A married woman may, in her own 
name, with or without joining her husband as a party, 
sue and be sued in any of the courts of this State hav- 
ing jurisdiction, with the same force and effect as if 
she was a femme sole, and any judgment in the cause 
shall have the same force and effect as if she were un- 
married. 

Section 3296, ch. 51, ‘‘Married Women” has been 
amended, so as to read, as follows: 

Section 3296. All the real estate and any personal 
property, including rights in action, belonging to any 
woman at her marriage, or which may have come to 
her during coverture by gift, bequest or inheritance, 
or by purchase with her separate money or means, or 
be due as the wages of her separate labor, or have 
grown out of any violation of her personal rights, 
shall, together with all income, increase and profits 
thereof, be and remain her separate property and un- 
der her sole control, and shall not be liable to be 
taken by any process of law for the debts of her hus- 
band. This section shall not affect the title of any 
husband to any personal property reduced to his 
possession with the express assent of his wife; pro- 
vided, that said personal property shall not be deemed 
to have been reduced to possession by the husband by 
his use, occupancy, care or protection thereof, but the 
same shall remain her separate property, unless by 
the terms of said assent, in writing, full authority 
shall have been given by the wife tothe husband to 
sell, incumber or otherwise dispose of the same for his 
own use and benefit; but such property shall be sub- 
ject to execution for the payment of the debts of the 
wife contracted before marriage, and for any debt or 
liability of her husband, created for necessaries for 
the wife or family. 

Section 3291, ch. 51, Revised Statutes, 1879, has been 
repealed, and the following section, enacted in lieu 
thereof: 

Section 3291. A married woman shall be deemed a 
femme sole so far as to enable her to carry on and 
transact business on her own account, to contract and 
be contracted with, to sue and be sued, and to enforce 
and have enforced against her property such judg- 
ments as may be rendered for or against her, and may 
sue and be sued at law or in equity, with or without 
her husband being joined as a party: Provided, a 
married women may invoke all exemption and home- 
stead laws now in force for the protection of personal 
and real property owned by the head of a family, 
except in cases when the husband has claimed such 
exemption and homestead rights for the protection of 
his own property. 

These provisions, while they may justly be open to 
the criticism, that they are unartificially drawn, and 
inaptin expressing the legislative intent, especially 
the last section, it should be borne in mind, that 
they were born under the most adverse circumstances, 
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and during the very last hours of the present session, 
in which a minority of the Senate clinging to the past, 
with the idolatory of an Eastern devotion, had mani- 
fested a stubborn resistance throughout the entire 
Session, to any change in the legal status of married 
women, and any attempt to change the phraseology, 
would have been certain defeat to the measure. But 
there was a fixed purpose, on the part of a majority of 
the General Assembly to adopt the law, to suit the 
changed condition which a modern, enlightened and 
progressive civilization had wrought, in her relation 
to the community, With this end in view they 
labored with the minority, until their vote was in- 
creased to barely eighteen, the constitutional majority 
necessary to pass the bill in the senate. ; 

These changes in the statutes, were intended by 
the framer, and it is confidently belived, they will be 
be so construed by the courts, as having the effect to 
convert, what is now denominated the legal estate of 
a married woman, in real estate, into a separate stat- 
utory estate, just as this section changed the nature 
of her title to her personal property as it existed un- 
der the common law. It destroys the disability of 
coverture, with respect to her power to contract 
generally and be sued in courts of law, and gives these 
courts jurisdiction to render personal judgments 
against her, and power to satisfy them out of any 
property she may own, dispensing with the cumber- 
some machinery of a court of equity, which has now 
to be employed, to enforce the liability of a married 
woman, under what is known in legislature parlance 
as the declaratory act, passed during the session. 
None of the revised laws will take effect until No- 
vember 1, 1889, to enable the Revision Committee 
selected by the General Assembly, now at work at the 
capitol, to collate, annotate, and publish the Statutes 
of 1889, as revised. Of course all new legislation and 
such as had the emergency clause attached, is not 
affected by the declaratory act, and will take effect 
under the constitution, in the same manner, as laws 
passed at an ordinary session. 

SAMUEL P. SPARKS. 
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TREATISE s THE AMERICAN LAW OF ADMINISTRA- 
TION. By J. G. Woerner, Judge of the Probate 
Court B the City of St. Louis. In Two Volumes. 
Boston: Little, Brown & Company. 1889. 


We have before us, in the shape of two large vol- 
umes, each of about seven hundred pages, the result 
of many years’ investigation and work, and of as 
many years experience in the actual administration of 
the law, discussed and laid down. Therefore it 
would be strange if the subjects were improperly con- 
sidered or carelessly treated. Those who, during the 
many years that Judge Woerner has occupied the pro- 
bate bench of this city, have had occasi to 


And since that time he has kept steadily at work. 
Many authors would long before have concluded that 
the end was reached, and put the book into the hands 
of the profession. But Judge Woerner was shrewd 
enough to be patient, realizing doubtless that the 
book he was preparing was not fora day, but for all 
time, and that his reward would come at last in the 
shape of a complete, accurate and thorough treatise, 
which would bring him honor and renown. 

It is impossible within the limits of this article to 
do justice to the work, or to give the reader an ade- 
quate idea of its scope and the very great amount of 
matter within its pages. 
its name imports, a complete treatise on the law per- 
taining to the administration of estates, to the testa- 
mentary disposition of property, tothe rules governing 
its descent and distinction. The duties and liabilities 
of executors and administrators from their induction to 
office and granting of letters of administration to their 
management of estates, payments of debts and distri- 
bution of estates, are all treated at length and in a 
vigorous manner. The many perplexing questions 
incident to the ascertainment of the meaning of wills, 
and the payment of legacies and devises are discussed 
and examined with a degree of care and minuteness 
of research which can be found in but few legal treatises. 
of the present day. In short,to appreciate the work 
one has to see it and study it. We venture to say 
there are few questions liable to arise in the course of 
administration of estates, which this book does not 
discuss and in commending it to the legal profession 
we do so with full confidence in the ability of the au- 
thor and the completeness of the work. 








QUERIES AND ANSWERS. 





QuERY No. 1. 

A conv eys land by deed to his daughter for life with 
remainder over to her chilrden. The daughter sells 
her life estate to C,and immediately after the sale to 
C, the daughter is appointed guardian over her minor 
children and as such guardian advertises and sells 
their remainder interest in the land to the highest bid- 
der who turns out to be C. The petition of the guar- 
dian to the éourt of ordinary praying for leave to sell 
the remainder interest in the land, alleges that the sale 
is desirable for the purpose of distribution, and sets 
forth no other reason for the sale. The order of the 
ordinary authorizing the guardian’s sale recites that 
the application is granted for the purpose of distribu- 
tion, and is based on no other ground. The questions 
are: “Can a remainder estate in land be sold at all by 
a guardian?” Isit within the power of a court of 
ordinary to authorize a guardian’s sale for distribu- 
tion?” Ifso, how could the guardian make the dis- 
tribution to minors? Please cite authorities fully. 
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acquainted with his methods, need not be told that 
his treatment of the Law of Administration is in 
every respect satisfactory. We doubt whether an- 
other man could be found who, in point of ability to 
discuss the details of the subject, in point of expe- 
rience to point out the right path to the practitioner, 
und in point of industry to collect all the available 
matter, can approach him. We remember some 
years ago, while watching him laboriously engaged in 
the law library, to have been informed that he was 
engaged in preparing a treatise on ‘‘Administration.” 





HUMORS OF THE LAW. 





Cou. F, of the Birmingham bar, who was rather 
rusty on chancery procedure, filed a bill for his fair 
client, to obtain a disvorce from her husband. Before 
the case was at issue, his client, the complainant, did 
When the case was called for submission, the Colonel 
rose and said: ‘‘May it please your honor, I desire to 
suggest the death of the complainant and move to re- 
vive in the name of her administrator.” 


Suffice it to say that it is, as ~ 
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A Arkansas man, charged with stealing a calf, made 
the following statement: 

“‘T was always teached to be honest, an’ most always 
have been, but when I seed that calf I caved. I never 
wanted a calf so bad in all my life, an’ you all know 
that when a man wants a calf he wants him.” 

The jury returned the following verdict: 

“We, this jury, air satisfied that Steve stole that calf, 
but as the feller that owned the animal is considerable 
of a slouch, we agree to clear Steve an’ make the slouch 
pay the costs.” 

Mr. EvarrTs says that to a lawyer, a contingent fee 


means that if he does not win the suit, he gets nothing, 
and that if he does win it, the client gets nothing. 








WEEKLY DIGEST 
ft ALL the Current Opinions of ALL the State 
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Recent Decisions. 
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1. AcTIONS—Election. Executors, acting under a 
direction in the father’s will, having collected a policy 
of insurance, to the proceeds of which his children 
were entitled, and the children having procured a de- 
crée in chancery against the executors for the whole 
amount of the .collection, one of them cannot after- 
wards recover against the insurance company in an 
action on the policy.—Equitable Life Ins. Co. v. May, Ga., 
98. E. Rep. 597. 


2. ADVERSE POSSESSION—Mistake. Where a per- 
son, under a mistake as to the boundaries, enters and 
occupies land not embraced in his title, claiming it as 
his own for the requisite statutory period, he thereby 
becomes invested with the title thereto by possession, 
although his entry and possession may have been 
founded upon a mistake. — Caufield v. Clark, Oreg., 21 
Pac. Rep. 443. 


3. APPEAL—Parties. Where, in an action on a fire 
insurance policy, a mortgagee, to whom, by the terms 
of the policy, any loss is payable, is made a party de- 
fendant, having failed to join as plaintiff,an appeal 
from a judgment in favor of the plaintiff will be dis- 
missed, where such mortgagee does not joinin the 














appeal, and no notice of appeal is served on him.—Day 
v. Hawkeye Ins. Co., lowa, 42 N. W. Rep. 812. 

4. APPELLATE CouRT — Franchise. ——— Where the 
question is whether respondents, being highway com- 
missioners, have the right, under the statute relating 
to drainage districts, to be a corporate body, known as 
“drainage commissioners,” the question involved is 
one of franchise, and not the right to hold an office. 
Hence, the appellate court has no jurisdiction of the 
case on appeal.— People v. O’ Hair, Ull., 21 N. E. Rep. 211. 

5. ATTACHMENT—Levy. Under the Montana stat- 
ute, a writ of attachment sued out by a creditor of the 
consignee of two barrels of whisky, and levied thereon 
while in the hands of the carrier, is ineffectual as 
against a subsequent notice of stopage in transitu, 
served by the consignor on the carrier.— Kiesel v. Union 
Pac. R. Co., Utah, 21 Pac. Rep. 499. 

6. ATTACHMENT — Insurance. Where an attach- 
ment creditor obtains insurance on the attached prop- 
erty, and, aloss occurring, collects the amount, he is 
not bound to apply to his claim the money so collected. 
—International Trwst Co. v. Boardman, Mass., 21 N. E. 
Rep. 239, 

7. ATTACHMENT. Upon the dissolution of a writ 
of attachment, the Officer is not bound to retain the 
property to enable the plaintiff to appeal from the 
order dissolving it, and give a stay-bond. — Ryan Drug 
Co. v. Peaeock, Minn., 42 N. W. Rep. 298. 

8. BANKS AND BANKING — Collections. Plaintiff 
sent to defendant’s bank paper indorsed “For collec- 
tion and immediate return” to plaintiff, and the paper 
was collected, and the proceeds mingled with other 
moneys of the bank, instead of forwarded to plaintiff: 
Held, that, if the mingling of the funds was a breach of 
trust, it was a conversion; and plaintiff became a 
simple contract creditor, with no preference at law.— 
Philadelphia Nat. Bank v. Dowd, (U.8. C. 0.) N. Car., 38 
Fed. Rep. 172. 

9. CARRIERS—Passengers.——Carriers. may set apart 
one or more cars of a train for use of colored people, 
but they are charged with the duty of furnishing to 
colored people who pay first class fare cars as safe and 
comfortable as those furnished to white first class pas- 
sengers. — Houckv. Southern Puc. Ry. Co., (U. 8. C0. 0.) 
Texas, 38 Fed. Rep. 226 

10. CARRIERS—Agency. That H. M. Beaty and Co., 
the consignees, were agents of the plaintiff, though 
their agency was not disclosed to the consignors or the 
carrier, would entitle the plaintiff to take the benefit of 
the contract, and sue upon it in the corporate name, 
but would not dispense with correctly pleading the 
undertaking to deliver which was actually entered into, 
or with proving the same as pleaded. — Atlanta ¢ W. P. 
R, Co. v. Texas, Ga., 98. E. Rep. 600. 


1l. CHATTEL MORTGAGES. The facts that a chattel 
mortgage recognizes the priority of a former mortgage 
as void, do not invalidate the second mortgage as be- 
tween the mortgagees therein and attaching creditors 
of the mortgagor. — Eddy v. Ireland, Utah, 21 Pac. Rep. 
501. 

12. CORPORATIONS— Stockholders. A judgment 
against a corporation for the recovery of money is con- 
clusive evidence, in a suit against a stockholder for the 
collection of said judgment, of the existence of the 
corporation, and its liability to plaintiff therein, as 
thereby determined. —Powell v. Oregonian Ry. Co., (U. 8. 
C. C.) Oreg., 38 Fed. Rep. 187. 

13. CORPORATIONS — Stockholder. Where a cor- 
poration engaged in the business of printing and pub- 
lishing could not be carried on with profit, and was 
approaching serious financial embarrassment, a sale, 
without fraud and in good faith, of all its property toa 
rival corporation engaged in the same business, whose 
paid up stock was given in payment, affords no ground 
of complaint by a stockholder. — Sawyer v. Dubuque 
Printing Co., lowa, 42N. W. Rep. 300. 

14. CORPORATION. The creation of a body corpor- 
ate for any purpose impliedly confers up it the inci- 
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dental powers belonging to a corporation which 
includes the power to sue and be sued, so far as neces- 
sary to maintain its corporate rights, and enforce its 
corporate duties. — Grant County v. Lake County, Oreg., 
21 Pae. Rep. 447. 


15. CONSTITUTIONAL LAw— Inheritance Tax. Act 
N. Y. imposes a tax of 5 per cent. upon the value of 
property passing to any person not within certain de- 
grees of consanguity to the decedent, by will or the 
intestate laws: Held, that as the law operates alike on 
all property and persons similarly situated, and the 
assessment is made by a judicial officer, after due 
notice and opportunity to be heard, it does not conflict 
with the fourteenth amendment to the federal consti- 
tution.— Wallace v. Myers, (U. 8. C. C.) N. Y., 38 Fed. Rep. 
184. 

16. CONTEMPT—Offensive Language. Where the 
language used in a paper filed in court plainly consti- 
tutes a contempt, the fact that the person committing 
the offense “did not think nor believe, that those state- 
ments were scurrilous, disrespectful, insolent, or con- 
temptuous,” etc., does not relieve them from responsi- 
bility for the language they actually used, and it is not 
for them, nor their counsel, to construe or state the effect 
of such language.— United States v. Late Corporation, etc., 
of Latter Day Saints, Utah, 21 Pac. Rep. 524. 

17. CONTEMPT. Under Code Civil Proc. N. Y. § 14, 
relating to contempts punishable civilly, a person who 
encourages and advises a party not to perform the acts 
commanded by a judgment is guilty of a contempt un- 
der the clause quoted. — King v. Barnes, N. Y., 21 N. E, 
Rep. 182. 

18, CONTRACT—Parol Evidence.—— Extrinsic evidence 
is not admissible either to contradict, add to, subtract 
from, or vary the terms of a written contract.— Stoddard 
v. Nelson, Oreg., 21 Pac. Rep. 456. 

19. COUNTIES—School Lands. Under Const. Tex. 
art. 7, § 6, relating to county school lands, and provid- 
ing that “each county may sell or dispose of its lands 
in whole or in part,” a county is not limited to sell, but 
may also lease, its school lands. — Falls County v. De 
Laney, Tex., 118. W. Rep. 492. 

20. CRIMINAL LAw—Bail. Under Const. Ala. art. 1, 
§ 17, one committed for murder is entitled to bail, where 
the evidence shows that deceased wasthe aggressor, 
was violent and boisterous, and was pressing an de- 
fendant with sufficient force to stagger him, when 
defendant shot him. — Ez parte King, Ala., 5 South. Rep. 
863, 

21. CRIMINAL LAw—Larceny— Accessory. Under 
Pen. Code Tex. art. 708, making persons who have 
committed theft in another State under the law of that 
State, and have brought the property into Texas, guilty 
of theft in Texas, one who aids the thief after the prop- 
erty is brought into Texas is guilty as an accessory. — 
West v. State, Tex., 118. W. Rep. 482. 

22. CRIMINAL Law—Larceny.—— In larceny the taking 
is the gist of the crime, and where thereis no direct 
evidence of the taking, but the proof rests on posses- 
sion of the stolen property, failure to instruct as to the 
law of circumstantial evidence is error.— Taylor v. State, 
Tex., 118. W. Rep. 462. 

23. CRIMINAL LAw— Murder. On a murder trial, 
evidence that one separately indicted for the same 
offense as defendant was arrested some time after the 
murder, about 500 miles from the place of the crime, is 
inadmissible, as, if a conspiracy had existed, it had 
then ended.— Jump v. State, Tex.. 11 8. W. Rep. 461. 

24. CRIMINAL Law—Larceny—Possession. An in- 
struction that “possession of property recently stolen 
is presumptive evidence of guilt” is error, as tending to 
lead the jury to believe that the law presumes guilt 
when recent possession is shown.— Lee v. State, Tex., 11 
8. W. Rep. 483. 

.5, CRIMINAL Law—Carrying Weapons. A person 
who traveling, stops at a midway town, and, is arrested 
afterwards in a gambling- house while sitting at a table 
with others, with a pistol on his person, is not at the 
































time of arrest a “person traveling,” wiihin the excep- 
tion of Pen. Code Tex. art. 319, defining the offense of 
carrying weapons. — Stilly v. State, Tex.,118. W. Rep. 
458. 


26. CRIMINAL LAaw—Murder—Threats. On a mur- 
der trial, where the proof showed that one C fired the 
fatal shot, and that defendant was present acting in 
concert with him, evidence of threats made by defend- 
ant against deceased,two or three weeks before the 
killing was admissible in corroboration of the other 
proof.—McCoy v. State, Tex., 118. W. Rep. 454. 

27. CRIMINAL LAaw—Change of Venue. Where the 
court of its own motion, changes the venue in a crim- 
inal case, a motion made in the same court, to change 
to a different county, is properly denied, as the matter 
may be brought up in the county to which the case is 
sent.— Thurmond v. State, Tex., 118. W. Rep. 451. 

28, CRIMINAL Law—Larceny from Mails. The two 
clauses of Rev. St. U. 8. § 5467, describe two separate 
and distinct offenses, viz: (1) Secreting, embezzling, or 
destroying a valuable letter; and, (2) stealing the con- 
tents of such letter. These two clauses should be read 
disjunctively.— United States v. Wight, (U. 8. D. C.) Mich., 
38 Fed. Rep. 106. 

29. CRIMINAL LAW—Arson. Arson may be proved 
by circumstantial evidence. — Whitfield v. State, Fla., 5 
South. Rep. 805. 

30. CRIMINAL LAw—Indictment.—-As a general rule, 
it is sufficient to charge a statutory offense in the words 
of the statute, but when a more particular statement is 
necessary to set forth. the facts with requisite cer- 
tainty, then the particulars must be averred. — State v. 
Lee, Oreg., 21 Pac. Rep. 455. 

31. DEED — Construction. —— Under § 2250, of the 
Code, as construed in Ewing v. Shropshire, 7 8. E. Rep. 
554, a conveyance to three daughters, one of them hav- 
ing a child at the time, and the others none, passes ap 
estate incommon tothe one daughter and her child, 
and a sole estate in fee to each one of the other daught- 
ers.— Beers v. Estill, Ga., 98. E. Rep. 596. 

32. DEEDS—Record. ——Where the title to real estate 
appears of record to be in a testator at the time of his 
death, and his will is subsequently duly proved in this 
state, and the lands are conveyed by the devisee to a 
bona fide purchaser for value, whose deed is duly re- 
corded, the title of the latter will be preferred to that 
of the grantee in a deed of the same lands, executed by 
the testator before his death, but recorded subse- 
quently to the deed first mentioned. — Lyon v. Gleason, 
Minn., 42 N..W. Rep. 286. 

33. DzED—Reformation. Evidence herein held 
not so clear as to exclude reasonable doubt, where 
plaintiff asked for reformation of deed for a mistake.— 
First Presbyterian Church v. Logan, lowa,42N. W. Rep. 
310. 

34. DEED—Mortgage. A party who takes a mort- 
gage in the form of an absolute deed is bound to 
observe the most scrupulous good faith, and, if ques- 
tioned by a creditor of the mortgagor, or other person 
having an interest in knowing the fact, he must care- 
fully and truly disclose the true nature of his security. 
—Geary v. Porter, Oreg., 21 Pac. Rep. 442. 

35. DESCENTS AND DISTRIBUTIONS. Under Civil 
Code Cal. § 1386, par. 5, a surviving husband of an intes- 
tate wife, who left no issue or any of the relatives 
mentioned, is her sole distributee, though the children 
and grandchildren of a deceased sister of the intestate 
survive her.—Ingram’s Estate v. Clough, Oal., 2i Pac. Rep. 
435. 

36. DivoRrcE—Condonation. An action for a lega) 
separation on the ground of abandonment, brought by 
the wife against her husband, cannot be maintained 
where the uncontradicted testimony shows that about 
the time the action was instituted the plain '‘land de- 
fendant had freely cohabited together as husband and 
wife.— Dunn v. Dunn, Neb., 42 N. W. Rep. 279. 

37. DivoRcE — Custody of Children. Under the 
facts, children awarded tothe wife, who, though the 
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divorce was granted for her misconduct seemed a 
proper person to have charge of them.— Luthe v. Luthe, 
Colo., 21 Pac. Rep. 467. 

38. DOWER. Code Ga. § 1764, subd. 3, provides that 
dower may be barred by the election of the widow, 
within a certain time,to take a child’s part of the 
realty in lieu thereof: Held, that where a widow has 
elected to take dower she cannot recover an interest 
in the fee in subsequently discovered realty, though 
she may have her dower therein. — Hamilton v. Phillips, 
Ga., 98. E. Rep. 606. 

39. DOWER. Under the “dower act” of Illinois of 
1874, giving a widow dower in one-third of all the land 
of which her deceased husband was seized of an estate 
of inheritance, at any time during marriage, unless re- 
linquished by her in legal form, the widow of a deced- 
ent, who left no lineal heirs, is entitled to dowerin all 
his land, though by the statute of desceents of 1872 she 
inherits one-half thereof. — Schoot v. Galebreath, Ill., 21 
N. E. Rep. 217. 

40. DRAINAGE—Injunction. The owner of lands 
has no right to open or remove natural barriers, and 
let onto lower lands adjoining water which would not 
otherwise naturally flow in that direction. — Dayton v. 
Rutherford, Ul., 21 N. E. Rep. 198. 


41. EJECTMENT— Fraudulent Conveyances. Itisa 
good defense to an ejectment that plaintiff’s title is de- 
rived from a conveyance to her grantor’s creditors, one 
of whom afterwards obtained a judgment, and issued 
execution under which the land was sold to defendant’s 
predecessor in title. — De Guire v. St. Joseph Lead Co., 
(U. 8. C. C.), Mo., 38 Fed. Rep. 65. 

42. ELECTIONS AND VOTERS. There is no law 
authorizing the arrest of a person while offering his 
ballot at the polls, for any cause relating to his right 
of suffrage. — United States v. Small, (U.8.C. C.) Va., 38 
Fed. Rep. 103. 

43, EQuity— Decree. A decree is valid and binding 
between the parties to it and those in privity with 
them, but it in no manner affects strangers. They can 
neither be benefited or prejudiced by it.— Savage v. Mc- 
Corkle, Oreg., 21 Pac. Rep. 444. 


44. Equiry—Pleading. The rules of equity plead- 
ing require that the averments of a pleain bar shall be 
so clear, positive, and distinct as to render the plea a 
complete equitable and legal bar, and enable the com- 
plainant to take issue upon its validity. — McCloskey v. 
Barr, (U. 8. C. C.) Ohio, 38 Fed. Rep. 165. 


45. EVIDENCE. It is for the court and not for the 
jury to determine when the laws of another State have 
been established in evidence. — Williams v. State, Tex., 
11 8. W. Rep. 481. 

46. EXECUTION — Redemption. Tenants by the 
year under a purchaser of land at sheriff’s sale are en- 
titled to the growing crops on redemption by the judg- 
ment debtor. — Gardner v. Lanford, Ala.,5 South. Rep. 
879. 

47. EXECUTORS—Resignation. A paper signed by 
the executrix of her deceased husband’s will, after her 
second murriage, reciting the fact of her marriage, and 
that she has thereby become incompetent to act as ex- 
ecutrix, and requesting the court to confer upon a 
person mentioned therein the appointment of an ad- 
ministrator, isthe equivalent of a resignation, within 
Code Civil Proc. Cal. § 1427. — In re Allen’s Estate, Oal., 21 
Pac. Rep. 426. 

48. FEDERAL CourTs— Citizenship. The jurisdic- 
tion of the federal courts, which has once attached by 
reason of diverse citizenship, is not divested by a sub- 
sequent transfer of the cause of action by which the 
controversy becomes one between citizens of the same 
State.—Jarboe v. Templer, (U. 8. C. C.) Kan., 38 Fed. Rep. 
213. 

49. FEDERAL COURTS—Embezzlement. The United 
States circuit court has exclusive jurisdiction of the 
prosecution of an officer of a national bank for embez- 
zling the funds of such bank, under Rev. St. U. 8. § 5209, 






































and under the judiciary act.— United States v. Buskey, (U. 
8.C. C.) Va., 38 Fed. Rep. 99. 

50. FIXTURES—Chattel Mortgages. The purchaser 
of a portable steam-engine and saw-mill, etc., placed 
them on sills and attached them to stakes driven into- 
the ground, to make them stationary while being oper- 
ated, and built ashed overthem. The seller afterwards 
brought, and then dismissed, replevin for them. As 
between the seller and one taking the property from 
the purchaser in part satisfaction of a debt: Held, that 
the property was personalty.—Long v. Cockern, Lil., 21 N. 
E. Rep. 201. 

51. FRAUDS — Statute of—Sale. Certain corres- 
pondence between the parties: Held, insufficient, as a 
written memorandum of a contract for the sale of land, 
for the reason that it contained no description of the 
subject-matter. — Taylorv. Allen, Minn., 42 N. W. Rep. 
292. 

52, Fraups—Statute of. A bill of exchange drawn 
at the time of the execution ofa lease on real estate 
for the rent thereon, and which was part of the original 
agreement to lease, is not, as to the acceptors, who are 
not parties to the lease, a promise to answer for the 
debt of another, but an original promise, founded on a 
valid consideration. — Espalia v. Wilson, Ala., 5 South. 
Rep. 867. 

53. FRAUDULENT CONVEYANCES. ‘Where the debtor 
remains in possession of property which once belonged 
to him, and which his creditor seeks to reach as fraud- 
ulently transferred, his acts and declarations, while 
thus in actual possession, tending to characterize his. 
possession, are admissible in evidence against the ven- 
dee.—Murch v. Swenson, Minn., 42 N. W. Rep. 290. 


54. FRAUDULENT CONVEYANCES. Under Gen. 8t. 
Colo. 1883, § 1526, avoiding conveyances “made with in- 
tent to hinder, delay, and defraud creditors,” a wife may 
maintain an action to set aside a conveyance by her 
husband, made with intent to prevent the recovery of 
alimony, in an action for divorce, though the cause for 
such divorce did not arise until after the conveyance 
was made.—Gregory v. Filbeck, Colo., 21 Pac. Rep. 489. 


55. GAMING.—— If a race was declared off, and neither 
party was the winner, one betting thereon, could not,. 
independent of the statute, recover of the pool-seller 
without first demanding the return of his money, as 
the pool-seller, being an agent for a particular purpose 
only, is not obliged to seek out the owner of the money 
and make such return. — Jones v. Cavanaug, Mass., 21 N.. 
E. Rep. 306. 

56. GARNISHMENT.——Oonstruction of Code Ga. § 3304, 
as to the time within which a garnishee is required to 
appear and answer. —Beorden v. Metro. St. Ry. Co., Ga., 9 
8. E. Rep. 603. 

57. GUARDIAN AND WARD. A guardian is not liable 
for the money of his ward’s estate, embezzled by an 
attorney who, at the time the guardian placed the- 
claim in his hands on which the money was collected,. 
bore a good reputation, though the guardian took 
from the attorney, who was at the time of the embez- 
zlement insolvent, and so remained, a judgment note, 
which he made no attempt to collect by legal means.— 
Appeal of Landmesser, Penn., 17 Atl. Rep. 543. 

58. GUARDIAN AND WARD—Limitation. An action 
against the surety on a guardian’s bond for the conver- 
sion of the ward’s funds is not barred until the expira- 
tion of six years after the ward attains his majority, 
although the guardian has violated his duty by failing 
to file an inventory of the ward’s estate in his hands, or 
to report his actions to the court, as such failure gives 
no cause of action for the conversion of the money. — 
Peelle v. State, Ind., 21 N. E. Rep. 288. 


59. HOMESTEAD. Evidence held sufficient to jus- 
tify finding that the occupancy was with the intention 
: of remaining on the property as a homestead.— Parr v. 
Newby, Tex., 118. W. Rep. 490. 


60. HUSBAND AND WIFE—Ejectment. Under Rev. 
































Stat. Ind. 1881, § 5116, the wife may maintain ejectment- 
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against the husband for her separate real property. — 
Crater v. Crater, Ind.,21 N. E. Rep. 290. 

61. INDIANS—Territoriai Courts, Under act Cong. 
March 3, 1885, when an Indian is charged with committ- 
ing the crime of murder within a territory, it is im- 
proper to indict and try him before the district court of 
the territory, while sitting for the trial of cases arising 
under the constitution and laws of the United States.— 
Ex parte Gon- Shay ee, (U. 8. 8.C.) 9 8. OC. Rep. 242. 

62, INJUNCTION— Bond. Where injunction is the 
only relief soughtin an action, the party enjoined is 
entitled, in a suit on the injunction bond, to recover for 
attorney’s fees necessarily incurred in answering and 
defending the action on the merits. — Thomas v. Mc- 
Daneld, lowa, 42 N. W. Rep. 301. 

63. INJOUNCTION—Street Improvements. A suit in 
equity cannot be maintained by a lot-owner in any in- 
corporate city against the officers thereof, to restrain 
proceedings in the improvement of a street therein on 
which such lot abuts, upon apprehension that the 
officer will attempt to charge a part ofthe expense of 
the improvement upon the lot.—Sperry v. City of Albina, 
Oreg., 21 Pac. Rep. 453. 

64. INSURANCE —Agent. An agent to procure in- 
surance has no. power to cancel a policy without 
express authority from his principal. —Znsurance Co. v. 
Forcheimer, Ala.,5 South. Rep. 870. 

65. INSURANCE — Cancellation. A provision in a 
policy of fire insurance, that it may be terminated at 
any time by the company by giving notice “to the 
person who may have procured this insurance to be 
taken,” does not apply to a case where the person who 
procured the insurance was the agent of the company 
to issue it. If susceptible of such a construction, the 
provision would be contrary to public policy.— Niagara 
Fire Ins. Co. v. Raden, Ala., 5 South. Rep. 876. ; 

66. JODGMENT—Collateral Attack. Where it ap- 
pears that all the defendants to a mortgage foreclosure 
were duly served with process, and the court made an 
entry that the parties came by their attorneys, etc., 
jurisdiction of the parties and subject-matter is pre- 
sumed, and judgment rendered accordingly is at most 
voidable, and cannot be attacked collaterally. — Bate- 
man v. Miller, Ind., 21 N. E. Rep. 292. 

67 JUDGMENT. A judgment in favor of the widow, 
in an action by her against her deceased husband’s ad- 
ministrators and heirs for land which she alleges was 
acquired by the husband under a mortgage taken by 
him to secure her money, is conclusive of her title, 
though the husband also claimed under another source 
of title.—Gage v. Downey, Cal., 21 Pac. Rep. 527. 

68, JUDGMENT—Set -off. Right to enjoin collection 
of judgment held by defendant as ex tor where de- 
fendant’s intestate owed plaintiff more thas amount of 
the judgment and the estate was insolvent.—Howard v. 
Randolph, Tex., 118. W. Rep. 495. 

69. JUDGMENT — Equitable Relief. Where one 
against whom a judgment ut law has been rendered 
has by accident lost the right to apply for a new trial, 
a court of equity will not grant a motion for a new trial 
where the evidence upon which the judgment was 
rendered is not set out, so that the court can see 
whether the errors complained of are prejudicial. — 

Whitehall v. Butler, Ark., 118. W. Rep. 477. 

70. JUDGMENT—Justices of the Peace. Under Rev. 
St. Ind. §§ 608, 613, 614: Held, that the lien of a judgment 
of ajustice of which a transcript has been filed con- 
tinues for 10 years from rendition, and not10 yeurs 
from filing the transcript.— Brown v. Wuskof, lud., 21 N. 
E. Rep. 243. 

71. JUDICIAL NOTICE.—— The court will take judicial 
notice that tobacco and cigars sold by a tobicconist 
are not drugs and medicines, and may exciude the 
testimony of a witness who offers to testify that they 
are. — Commonwealth v. Marzynski, Mass., 21 N. E. Rep. 2. 

72. LIBEL. In an auction for libel, where the words 
are not libelous per se, plaintiff is bound by the meaning 
alleged in the i d Johnston v. Morrison, Ariz., 21 
Pac. Rep. 465. 












































73. LIMITATION OF ACTIONS. —— Under Rev. Stat. 
Wis. 1878, §§ 4239, 4240, relating to the commencement of 
an action so as stop the running of the statute of limit- 
ations, the commencement of an action against a city 
by service of summons on an officer not authorized to 
receive it does not stop the running of the statute. — 
Knowlton v. City of Waterton, (U. 8. 8. C.), 9 8.C. Rep. 
539. 

74. MALICIOUS PROSECUTION. An action for mali- 
cious prosecution, where the court in which the prose- 
cution occurred had jurisdiction of the subject-matter 
and of the person, cannot be maintained, unless the 
prosecution has been terminated by the acquittal of 
the plaintiff in the action.— Forster v. Orr, Oreg., 21 Pac. 
Rep. 440. 

75. MANDAMUS— Civil Rights. The duty of school 
authorities not to exclude children from any of the 
public schools on account of color is a public duty, and, 
where the purpose of a board of education clearly ap- 
pears to be to exclude colored children from all the 
public schools of the city except one, no demand by 
relator upon the board to admit his children (colored) 
to one of the other schools is necessary before he can 
maintain a petition to compel such admittance by man- 
damus.—People v. Board, Ill., 21 N. E. Rep. 187. 

76. MARRIED WOMAN. When a married woman, 
who is the legal owner of real estate, purchases mate- 
rials to be used for the constructien of improvements 
thereon, and the materials have been thus used, a 
court of equity may apply the rents and income of the 
property to payment for such materials, and appoint a 
receiver for this purpose. — O'Neil v. Percival, Fla.,5 
South. Rep. 809. 

77. MASTER AND SERVANT. Held negligence on 
part of R. R. Co., where intestate, a section hand was 
struck by engine going at unusual speed.— Chicago ¢ A. 
R. R. Co. v. Kelly, Ull., 21 N. E. Rep. 203. 

78. MASTER AND SERVANT — Dangerous Machinery.— 
An employer is not bound to give notice to an employee 
whoisan experienced machinist that the uncovered 
and plainly exposed gearing of machinery with which 
he is working is dangerous. — Foley v. Pettee Machine 
Works, Mass., 21 N. E. Rep. 304. 

79. MECHANICS’ LIENS. Where a contract for the 
performance of certain work provides for payment 
within one year from the completion of the work, the 
fact that after the execution ofthe contract the time 
for payment is extended will not defeat a mechanic’s 
lien under Rev. St. Ill. ch. 82, § 3. — Williams v. Chisholm, 
IIL, 21 N. E. Rep. 215. 

80. MECHANICS’ LIENS. Plaintiff was entitled to a 
mechanic’s lien on a building which was superior to 
all other liens, but H had a mortgage, which was a 
prior lien on the land on which the building was situ- 
ated: Held, under Rev. Code § 2135, that plaintiff was en- 
titled to a decree for the sale of the building as personal 
property, as against the owner, although the right of 
redemption of the latter was thereby cut off. — Luce v. 
Curtis, lowa, 42 N. W. Rep. 313. 

81. MECHANICS’ LIENS. A decree enforcing a 
mechanic’s lien, held incompetent to provethe exist- 
ence cfthe lien prior to the date of the decree, as 
ugainst one holding a mortgage prior to that date, who 
waa not a party to the action.—Corser v. Kindred, Minn., 
42 N. W. Rep. 297. 

82. MINES AND MINING—Description. Description 
of mining claim by metes and bounds, etc.: Held, suf- 
ficient, there being no evidence to contradict it, —Ham- 
mer v. Garfield Mining § Milling Co, (U. 8.8.C.), 98. C. 
Rep. 548. 

§3. MINES AND MINING. One may initiate the loca- 
tion of a mining claim through an agent. — Schultz v. 
Keeler, Idaho, 21 Pac. Rep. 418. 

8t. MURTGAGE—Assignment. An assignment by a 
wortgagee, sealed, acknowledged, and recorded, pur- 
porting to pass absolutely all his interest in the prem- 
ises and the debt secured by the mortgage; vests the 
a‘signee with all the mortgagee’s rights, and not 
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merely with a life-estate, though no words of inher- 
itance are used therein. — Barnes v. Boardman, Mass., 21 
N. E. Rep. 308. 

85. MORTGAGES. In an action to foreclose a mort- 
gage by the assignees of the note and mortgage, it is 
not necessary that they should show to muintain the 
action that they were assignees for a valuable consid- 
eration, but, the assignment having been made after 
the debt became due, they are only entitled to such 
relief as the mortgagee would have been entitled to 
had he brought the action. — Whitney v. Traynor, Wis., 
42 N. W. Rep. 267. 

86. MORTGAGES. In mortgage foreclosure, the ob- 
jection that the services on a tenant, whose term has 
substantially expired, is insufficient, and that a decree 
pro confesso as to him is erroneous, is available only to 
him, and not tothe mortgagors.— Brown v. Miner, UL, 21 
N. E. Rep. 223. 

87. MORTGAGE— Trover and Converson. Where 
one who has taken the legal title of goods to secure 
himself as surety on- the owner’s bond, but has never 
been in possession, attempts to transfer the goods to 
another before a breach in the condition of the bond, 
his attempted transfer amounts only to a waiver of bis 
lien, without passing any title to his transferee. — 
Comley v. Dazain, N. Y., 21 N. E. Rep. 135. 


88. MORTGAGES—Foreclosure. A decree of fure- 
closure against a person alleged to be a subsequent 
incumbrancer, and who is shown by the pleadings and 
testimony to hive parted with his lien on the property 
covered by the bill before he was wade a party to the 
suit, and who does not appear to have had any Other 
interest in the property, is erroneous.— Bigelow v. Strin 
Sellow, Fla.,5 South Rep. 816. 


89. MUNICIPAL CORPORATIONS — Incorporation. 
Notice, “‘for a period of not less than thirty days,” re- 
quired by the general statute for the incorporation of 
cities and towns is complied with if there be thirty aays 
given by excluding the first and including the last. — 
State v. Town, Fla.,5 South. Rep. 818. 


90, MUNICIPAL CORPORATIONS—Defective Streets. 
The city of St. Paul deposited refuse materialin the 
river, close to and adjoining the end of a graded public 
street, so that the deposit appeared to be a prolonga- 
tion and part of the street, and the same was dangerous 
to any one stepping thereon: eld, that the city might 
be guilty of such negligence in the premises as to 
render it liable to any oneinjured by stepping on the 
deposit.— Ray v. City of St. Paul, Minn., 42 N. W. Rep. 297. 


91. NEGLIGENCE—Dangerous Premises. Defend- 
ants can be held guilty of negligence in maintaining 
dangerous vault on theirown premises in which child, 
straying there, was killed. — Malloy Hibernia, etc., Soc., 
Cal., 21 Pac. Rep. 525. 

92. NEGLIGENCE — Physica] Examination. It is 
within the discretion of the trial court to require the 
plaintiff, suing for a physical injury alleged to be per- 
manent, to submit to an examination by competent 
physicians, at the instance and atthe expense of the 
defendant in the action, to ascertain the nature, extent, 
and probable duration of the injury, so asto afford 
means of proving the same at trial. — Richmond ¢ D. R. 
Co. v. Childress, Ga., 98. E. Rep. 602. 


93. NEGLIGENCE—Damages. Where plaintiff's leg 
was broken through the negligence of the defendant, 
the fact that prior to such injury the leg of the plaintiff 
had been fractured at about the place where it was 
broken, and rendered more susceptible to injury, could 
not affect the questioa of damages.— Driess v. Friederick, 
Tex., 115. W. Rep. 493. 

94. NEGLIGENCE—Dangerous Premises. Failure 
of owners and occupants of a building to comply with 
Laws N. Y. 1874, ch. 547, §5, which provides that elevaior 
openings shall be provided with railings is prima fucie 
evidence of negligence, and it is immaterial that no 
direction or approval from the buiding superintend 
ent has been obtained, where the premises have been 



































in the same condition for several years. — McRickard vr. 
Flint, N. Y., 21 N. E. Rep. 153. 

95. NEGLIGENCE— Remote and Proximate Cause. 
The defendant went upon the premises of plaintiff, and 
negligently left open a fence surrounding a pasture in 
which a mare belonging to plaintiff was kept, and the 
animal escaped through such opening and was injured 
by a barb wire fence in the vicinity: Held, that the neg- 
ligence of defendaLt was the proximate cause of the 
injury.— West v. Ward, lowa, 42 N. W. Rep. 309. 

96. NEGOTIABLE INSTRUMENTS — Guaranty. De- 
fendants signed on each of certain notes a guaranty to 
the payee thereof for “the punctual payment of the 
interest on the above note, and in default of sach pay- 
ment by the promisor we hereby promise to }.ay the 
same on demand:” Held, that the guarantors were 
liable for interest accruing after as well as before ma- 
turity of the note, and that separate actions might be 
maintained against them therefor without including 
the interest on the principal debt.— Xing v. Bates, Mass., 
21 N. E. Rep. 237. 

97. NEGOTIABLE INSTRUMENTs. A note taken in 
payment of a patent-right, in violation of a statute 
which makes ita misaemeanor for any person to sell 
a patent-right without first filing copies of the letters 
patent, and which does not contain the words “given 
for a patent right,” as required by statute, is good in 
the hands of one who purchases it in good faith, with- 
out notice, before maturity.— Tescher v. Merea, ind., 21 N. 
KE. Rep. 316. 

98. NOTARY PUBLIC—Bonds. False certificate ofa 
notary to note and mortgage which proved to be 
forgeries: Held,to be the proximate cause of the loss 
and surety on notary’s bond was liable.— People v. But- 
ler, Mich., 42 N. W. Rep. 273. 

99. NUISANCE. The owner of land may cultivate it 
in the usual'and reasonable manner, without liability 
to a lower proprietor whose will pond is injured by the 
soil being drained into it by reason of such cultivation. 
— Middiesex Co. v. McCue, Mass., 21 N. E. Rep. 230. 


100. OFFICE AND OFFICER. Where a statute con- 
fers discretion on a pubiic officers, which is exercised 
by himin good faith, the courts cannot review his 
action, though based on false reports made by negli- 
gent subordinates.— Rubens v. Robertson, (U.8. 0. C.) N. 
Y., 38 Fed. Rep. 86. 

101. PARTIES. By Code Iowa, §§ 2513, 2544, one 
holding the: legal title to land may sue in relatio 
thereto, though she paid nothing for it, and her counsel! 
paid the consideration and had the conveyance made 
to her without her knowledge. — Cassidy v. Woodward, 
lowa, 42 N. W. Rep. 319. 

102. PARTNERSHIP. Evidence held not sufficient to 
show a partnership for the loaning of money and buy 
ing secuties. — Wilsonv. Edmunds, (U. 8. 8. C.),98.C. 
Rep. 563. 

103. PLEADING—Statutes. If counsel entertain the 
opinion that the provisions of two different statutes 
ure not inconsistent, they may urge them alternatively 
in their pleadings, as the parties appear to have done 
in their proceedings, and their right to do so cannot be 
tested by a dilatory eaception. — Barber Asphalt Paving 
Co. v. Gogreve, La., 5 South. Rep. 848. 

104. PRACTICE — Default. Plaintiff’s attorneys 
lived at a distance from the city where the court was 
held, and, after filing the petition they wrote to the 
clerk, requesting him to advise them of all papeis 
which might be filed in the action. The clerk made no 
response to this, and the attorneys heard nothing from 
the case until after their clients had been adjudged in 
default: Held, that plaintiffs had no sufficient excuse 
for the default.— Williams v. Wescott, lowa, 42 N. W. Rep. 
B14. 

105. PUBLIC LaNDs. No title, whether perfect or 
inchoate, to landin Oalifornia, dependent upon Span- 
ish or Mexican grants, can be of any valdity which has 
not been submitted to and confirmed by the board of 
commissioners, provided for that purpose by act Cong. 
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March 3, 1851, or if rejected by that board, confirmed by 
the district or supreme court of the United States on 
appeal. — Botiller v. Dominguez, (U. 8.8. C.), 98. C. Rep. 
525. 

106. QUO WARRANTO — Officer. In quo warranto, 
whether brought onthe relation of one claiming the 
office or not, the burden is on the respondent to show 
that he holds the office rightfully; and it is not enough 
to show due appointment or election, but for full and 
complete title he must also show that all the requisites 
required to qualify him to take possession of the office 
have been complied with.— State v. Saxon, Flia., 5 South. 
Rep. 801. 

107. QUO WARRANTO. —— The proceeding under Code 
Civil Proc. Cal. §§ 802-810, to determine conflicting 
claims to an office, is substantially equivalent to quo 
warranto, and is therefore a “case at law,’ within the 
meaning of Const. Cal. art. 6, § 4.— People v. Perry, Cal., 
21 Pac. Rep. 423. 

108, RAILROAD COMPANIES— Trespasser. One who 
is injured while attempting to board a freight locomo- 
tive on a railroad used exclusively for freight, for the 
purpose of iiding thereon, though at the invitation of 
the conductor of the train, cannot recover from the 
railroad company.— Files v. Boston g A. R. Co., Mass., 21 
N. E. Rep. 311. 

109. RAILROAD COMPANIES— Liens. Under Const. 
Wis. art. 11, § 1, the legislature has power to enact laws 
for the enforcement of liens for labor upon bridges and 
other structures of a railroad company, though part 
and parcel of its road, and essential to the complete 
operation thereof. — Purtell v. Chicago Forge ¢ Bolt Co., 
Wis., 42 N. W. Rep. 265. 

110. RECKIVERS—Misconduct. -——W here the receiver, 
n compromising suits to recover property in the inter- 
est of the fund, relies entirely upon the suggestions 
and advice of his attorneys,in whom the court itself 
has full eonfidence, the receiver will be held blameless, 
whether the attorneys acted in good faithor not. — 
United States v. Late Corporation, etc., of Latter Day Saints 
Utah, 21 Pac. Rep. 507. _ 

lll. RECEIVER—Investig ation. Oa examination of 
charges against a receiver, directed to his conduct as 
an officer of the court, the examiner properly excluded 
questions relating to the conduct and financial con- 
dition of the receiver when acting as a private citizen, 
orin any other capacity than that of receiver. — United 
States v. Late Corporation, eic., of Latter Day Saints, Utah, 
21 Pac. Rep. 503. 

112. RELIGIOUS SOCIETIES. A corporation of 
proprietors of a meeting-house, organized under St. 
Mass. 1840, ch. 62, having no power to tax its members 
for the support of a minister, has consequently no 
power to contract for his employment. — Dovwnes v. 
Bowdoin Square Baptist Soc., Mass., 21 N. E. Rep. 294. 

113. REPLEVIN. In an action of replevin, when the 
issues are the ownership, right to the possession, and 
value of the property, and the wrongful taking by the 
defendant, a verdict which simply finds for the plaint 
iffin the sum of $512 will not authorize a judgment in 
his favor.—Smith v. Smith, Oreg., 21 Pac. Rep. 439. 

114. SALE. An action to recover personal prop- 
erty will not be defeated by the fact that before the 
commencement ofthe action, but long after demand 
for the property had been made, defendant transferred 
the possession of it to his son.— Briggs v. Ewen, Iowa, 42 
N. W. Rep. 303. 

115. SALE—Warranty. Upon the discovery of de- 
fects in a horse traded for, with warranty of soundness, 
the purchaser may, after offering to rescind the trade 
and return the horse, maintain detinue for the property 
exchanged for the horse, although no fraud is practiced. 
— Thompson v. Harvey, Ala.,5 South. Rep. 825. 

116. TaXaTION—Exemption. Act Colo. March 5, 
































1864, incorporating the Colorado Seminary, does not 
exempt lands donated to the Seminary, not to be used 
for the erection of seminary buildings thereon, or for 
playgrounds or campus, but to be sold, and the proceeds 
to be devoted to carrying out the purposes of the in- 











stitution.—County v. Colorado, Seminary, Cal., 21 Pac. Rep. 
490. 

117. TAXATION—““Owner.”’ The owner of property, 
for the purpose of taxation, is the person having the 
legal title or estate thereto or therein, and not one who, 
by contract or otherwise, has a mere equity therein. — 
Tracy v. Reed, (U. 8. C. C.) Oreg., 38 Fed. Rep. 69. 

118. TENDER. Atender of money secured by a 
chattel mortgage, which a purchaser of the mortgaged 
property testifies he made “unconditionally, and in 
payment and extinguishment of” the creditor’s lien, is 
bad, as the condition of extinguishment ofthe lien of 
the mortgage is attached.— Noyes v. Wyckoff, N. Y., 21 N. 
E. Rep. 158. 

119. TENDER—Certified Check. Plaintiff tendered 
to defendant a certified check for the amount which he 
contended was owing the latter, which was refused for 
insufficiency in amount: Held that, as the tender did 
not discharge the debt, and as the check, if accepted, 
would have only operated as a conditional payment, 
the failure ofthe bank pending suit did not relieve 
plaintiff from the payment of that amount. — Larsen v. 
Breene, Colo., 21 Pac. Rep. 498. 

120. TRUSTS. Where one collects the bounty ofa 
deceased soldier. which rightfully belongs to the 
widow, and invests it in lind, the land in his hands is 
pressed with a constructive trust for the widow’s bene- 
fit, and is chargeable with an equitable lien for the 
amount of the bounty and interest. — Humphreys v. But- 
ler, Ark., 11S. W. Rep. 479. 

121. VENDOR AND VENDEE. Where the vendee of 
land voluntarily abandons his contract of purchase, 
and becomes the tenant of the vendor, the latter may 
muintain an action against the former to quiet his title, 
and to cancel a mortgage given by the vendee to a 
third person, without first rescinding the contract, and 
delivering up the vendee’s notes for the purchase 
money.— Snodgrass v. Parks, Cal., 21 Pac. Rep. 429. 

122, VENDOR AND VENDEE—Bona Fide Purchasers.— 
A creditor accepted a conveyance of land from his 
debtor, agreeing to cancel his debt, and to pay certain 
other debts of the grantor, which was an adequate 
consideration for the land. Before paying these debts 
the creditor had notice that there were other creditors 
of his grantor: Held, that he was a bona fide purchaser, 
and took a good title as against such other creditors.— 
Warren v. Wilder, N. Y., 21 N. E. Rep. 159. 

123. WILL — Deed.: Instrument, under the facts 
held neither a will nor deed but an executory contract. 
—Driesbach v. Serfass, Penn., 17 Ati. Rep. 513. 

124, WILL— Construction, Heid that, construing 
all the clauses together, the words “die without heirs 
of his body” referred to death at any time before or 
after testator’s death, and passed a conditional fee to 
W, determinable upon bis death without lineal heirs.— 
Summers v. Smith, Ul., 21 N. E. Rep. 191. 

125 WILLS—Probate. Under the statutes of this 
State the burden of establishing the sanity ofa tes- 
tator is upon him who offers the will for probate, — 
Layman’s Will, Minn., 42 N. W. Rep. 286. 

126. WATERS AND WATER-COURSES. Under Code 
Iowa, § 2031, proof merely that for more than ten years 
pluintiff had kept the water of a stream diverted so as 
to flow over defendant’s land is not sufficient to estab 
lish a right to continue such use.—Preston v. Huli, lowu, 
42 N. W. Rep. 305. 

127. WITNESS—Exawination. A party may ask his 
witness if he has not mude statements inconsistent 
with his testimony, provided the question is not fr 
the sole purpose of impeachment. — White v. Stute, Ala., 
5 South. Rep. 829. 

128. WiTNESS—Impeachment, —— Under Rev. St. Ind. 
1881, § 507, allowing the party producing a witness to 
contradict him by showing that he had made state- 
ments different from his testimony, the State may 
show that a witness, who was called by the State, and 
testified that defendant did not strike the fatul blow, 
had stuted that he did strike it. — Conway v. State, Ind., 
21 N. E. Rep. 285. 









































